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U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., January 17, 1990. 
The following are abstracts of unpublished rulings recently issued 
by the U.S. Customs Service. The abstracts are set forth to provide 
interested parties with general information regarding the types of 
issues currently being addressed by the U.S. Customs Service. By 
their inclusion herein, the rulings abstracted shall not be consid- 
ered “published in the Customs Bulletin,” within the meaning of 
section 177.10 of the Customs Regulations (19 CFR 177.10), nor do 
such abstracts establish a uniform practice. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 90-10) 
Abstracts of Unpublished Customs Service Decisions 


Commopity CLASSIFICATION 


C.S.D. 90-10(1)—Commodity: Child’s basket-shaped holder. The arti- 
cle is a child’s basket-shaped holder ornamented with textile fea- 
tures of a bunny rabbit. It is constructed of man-made fibers. 
Classification: The basket-shaped holder is classifiable in sub- 
heading 4202.22.8050, HTSUSA, which provides for handbags, 
with outer surface of textile materials, other, other, of man-made 
fibers. Document: HQ 085752, dated December 4, 1989. 


C.S.D. 90-10(2)}—Commodity: Coriander. Fresh coriander (leafy por- 
tion of coriander plant) is an herb used primarily as a flavoring 
or garnish in cooking. Classification: Fresh coriander is classifia- 
ble in subheading 0709.90.4080, HTSUSA. Document: HQ 085828, 
dated November 27, 1989. 


C.S.D. 90-10(3)}—Commodity: Ironing board cover and pad. Two 
ironing board covers and one pad are imported in one sealed 
plastic package. The covers are made of 100 percent cotton, the 
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pad is of 100 percent non-woven polyester fibers and is cut into 
the shape of a household ironing board. Classification: Both the 
cover and pad are classifiable under subheading 6307.90.9050, 
HTSUSA, as other made up articles including dress patterns, 
other * * *. Document: HQ 085862, dated December 11, 1989. 


C.S.D. 90-10(4)—Commodity: Machine tool. The machine is to be 
used in the manufacture of wheels for road vehicles. Classifica- 
tion: The machine tool is an incomplete or unfinished machining 
center, classifiable in subheading 8457.10.00, HTSUSA. Docu- 
ment: HQ 085703, dated December 7, 1989. 


C.S.D. 90-10(5}—Commodity: Oven mitts, barbecue mitts, 
potholders. Reconsideration and modification of HRL 081314, 
dated May 18, 1989. Classification: There are no structural differ- 
ences between barbecue mitts and oven mitts, and their uses are 
substantially the same. Barbecue mitts are classified under the 
same provision as oven mitts/potholders, heading 6304, 
HTSUSA. Document: HQ 085843, dated December 7, 1989. 


C.S.D. 90-10(6)—Commodity: Polyvinyl chloride sheeting. PVC 
resins, plasticizers, stabilizers, and pigments are blended and 
mixed while heated. The compound is calendered to sheet form 
on a master roll. The sheeting is packed in two layers face to face 
on rolls to protect the glossy finish. Classification: The PVC 
sheeting is classifiable under subheading 3920.42.5000, HTSUSA, 
as other plates, sheets, film, foil and strip, of polymers of vinyl 
chloride, flexible, other. Document: HQ 085841, dated November 
30, 1989. 


C.S.D. 90-10(7)—Commodity: Pullovers. Style 7M862 is of 100 per- 
cent cotton, finely knit pique fabric containing 20 stitches per 
two centimeters counted in the horizontal direction. The garment 
features a rib knit mock turtleneck; long, raglan sleeves with rib 
knit cuffs; and a hemmed waist with side slits. An embroidered 
logo is located on the left chest. Style 8M818 is of 100 percent cot- 
ton, finely knit jersey fabric containing 30 stitches per two centi- 
meters counted in the horizontal direction. The garment features 
a ribh knit, mock turtleneck; long, set in sleeves with rib knit 
cuffs, and a hemmed waist. The front panel of the garment con- 
tains a large screen printed design. Classification: Style 7M862 is 
classifiable in subheading 6110.20.2065, HTSUSA, which pro- 
vides for sweaters, pullovers, sweatshirts, waistcoats (vests) and 
similar articles, knitted or crocheted, of cotton, other, other, 
men’s or boys. Style 8M818 is classifiable in subheading 
6110.20.2075, HTSUSA, which provides for sweaters, pullovers, 
sweatshirts, waistcoats (vests) and similar articles, knitted or 
crocheted, of cotton, other, other, women’s or girls’. Document: 

HQ 085848, dated December 14, 1989. 
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C.S.D. 90-10(8)—Commodity: Rotary cutting blade. The article is a 


circular steel cutting blade. It is the rotary cutting portion of a 
hand-held device used in quilting and sewing applications to cut 
fabric. After importation, the steel blade will be assembled in a 
plastic housing with handle, and packaged together with a plastic 
two-piece adjustable guide arm and steel wing nut in a cardboard 
backed blister pack. Classification: The circular cutting blade is 
classifiable under the provision for blades for knives having other 
than fixed blades, in subheading 8211.94.5000, HTSUSA. Docu- 
ment: HQ 085831, dated November 13, 1989. 


C.S.D. 90-10(9)—Commodity: Visors. Two styles. Style 911311N, is a 





visor made of injection molded plastic. Covering the brim is a 
thin layer of black nylon knit cloth; under the brim is a thin lay- 
er of white terry cloth. Style BS90804, is a visor containing sever- 
al components. The brim, which is made of plastic and covered 
with woven textile fabric, is connected to a browband. The brow- 
band is made of foam and its front side is covered with the same 
type of fabric which covers the brim. The back of the browband is 
covered with terry cloth. There is an adjustable elastic band, 
which is connected to the browband and fits at the back of the 
head when the visor is worn. Classification: Style 911311N is 
classified under subheading 3926.20.5050, HTSUSA, which pro- 
vides for other articles of plastics and articles of other materials 
of headings 3901 to 3914, articles of apparel and clothing accesso- 
ries, other, other. If style BS90804 contains more than 50 percent 
by weight of cotton, it is classified under subheading 
6217.10.0010, HTSUSA, which provides for articles of apparel 
and clothing accessories, not knitted or crocheted, other made up 
clothing accessories, accessories, of cotton. If style BS90804 con- 
tains more than 50 percent by weight of man-made fibers, it is 
classified under subheading 6217.10.0030, HTSUSA, which pro- 
vides for articles of apparel and clothing accessories, not knitted 
or crocheted, other made up clothing accessories, accessories, of 
man-made fibers. Document: HQ 085744, dated December 8, 1989. 














U.S. Customs Service 
General Notice 


NOTICE OF DRAWBACK STUDY BRIEFING 


AGENCY: U. S. Customs Service, Department of the Treasury. 
ACTION: Notice of briefing. 


SUMMARY: The U. S. Customs Service announces that it will be 
providing a briefing for interested parties on the Drawback Revital- 
ization Study — an internal study conducted by Customs to identify 
areas relating to drawback that require more uniform treatment 
nationally. 


DATES: The briefing will be held on February 5, 1990 at 1 p.m. No- 
tice of intention to attend the briefing should be received by Cus- 
toms by January 29, 1990. 


ADDRESSES: The briefing will be held at the Department of Com- 
merce Auditorium, Room 1115, Herbert C. Hoover Building, 14th 
and Constitution Ave., N.W., Washington, D.C. 20230. Written no- 
tice of intention to attend the briefing should be sent to: U.S. Cus- 
toms Service, Office of Trade Operations, Room 1313, ATTN: Con- 
nie Lewis, 1301 Constitution Avenue, NW, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Ms. Connie Lewis, Of- 
fice of Trade Operations, (202) 566-5200. 


SUPPLEMENTARY INFORMATION: 

Customs has recently conducted an internal study relating to 
drawback. The purpose of the study, known as the Drawback Revi- 
talization Study, was to examine the way drawback, both manufac- 
turing and same condition, is currently handled by Customs and 
recommend changes required to streamline processing and provide 
uniformity of procedures. All disciplines within Customs responsi- 
ble for drawback were reviewed and all aspects of filing claims were 
examined from contract proposal through liquidation of the claim. 

A briefing will be held by Customs to inform interested members 
of the importing community of the current status of the study and 
subjects which have been determined to require additional review. 
The briefing is scheduled for Monday, February 5, 1990, at 1 p.m. 
and will be held in the U.S. Department of Commerce Auditorium, 
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Room 1115, Herbert C. Hoover Building, 14th and Constitution Ave- 
nue, NW., Washington, D.C. 20230. Questions will be accepted. 
Parties interested in attending are requested to inform Customs 
of their intention to attend the briefing to assure adequate accom- 
modations are provided. Notices of intention to attend should be re- 
ceived by January 29, 1990. Such notice may be given in writing or 
telephonically. Written notices should be sent to U.S. Customs Ser- 
vice, Office of Trade Operations, Room 1313, 1301 Constitution Ave- 
nue, N.W., Washington, D.C. 20229. Telephone replies may be made 
to Ms. Lewis at (202) 566-5200. 
Date: January 17, 1990. 
D. Lynn Gorpon, 
Assistant Commissioner, 
Commercial Operations. 


[Published in the Federal Register, January 23, 1990 (55 FR 2278)] 











U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 12 


PROPOSED CUSTOMS REGULATIONS AMENDMENT CON- 
CERNING THE IMPORTATION OF CHEMICAL SUBJECT TO 
THE TOXIC SUBSTANCES CONTROL ACT (TSCA) 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule, correction. 


SUMMARY: A document was published in the Federal Register (55 
F.R. 738) on January 9, 1990, proposing to amend the Customs Reg- 
ulations regarding submission of an importer’s certification for 
Toxic Substance Control Act (TSCA) purposes. This document cor- 
rects the published proposed rule by including a Paperwork Reduc- 
tion Act Statement, which was inadvertently omitted. 


FOR FURTHER INFORMATION CONTACT: Michael Smith, Regu- 
lations and Disclosure Law Branch, (202) 566-8681. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


A document was published in the Federal Register (55 F.R. 738) 
on January 9, 1990, proposing to amend the Customs Regulations 
regarding submission of an importer’s certification for TSCA pur- 
poses. Inasmuch as the required Paperwork Reduction Act state- 
ment was inadvertently omitted, this document corrects that error 
by including a Paperwork Reduction Act statement. 


CORRECTION 


On page 739 of the document, in the first column, prior to the 
regulatory flexibility act portion, the following paragraph should be 
inserted: 


Paperwork Repuction Act 


The collection of information contained in this Notice of Proposed 
Rulemaking has been submitted to the Office of Management and 
Budget for review in accordance with the Paperwork Reduction Act 
of 1980 (44 U.S.C. 3504(h)). Comments on the collection of informa- 
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tion should be sent to the Office of Management and Budget, Atten- 
tion: Desk Officer for the Department of Treasury, Office of Infor- 
mation and Regulatory Affairs, Washington, D.C. 20503, with copies 
to the U.S. Customs Service at the address previously specified. 

The collection of information in this proposed regulation is in sec- 
tion 12.121, Customs Regulations (19 CFR 12.121). This information 
is required by the Customs Service as blanket certification by the 
importer of a chemical substance to the district director of Customs 
as to whether the chemical shipment is subject to TSCA and com- 
plies with all applicable rules thereunder, or is not subject to TSCA. 
This information will be used to verify compliance with TSCA re- 
quirements on imported chemicals. The likely respondents are busi- 
nesses or other for profit organizations. 


Estimated total annual reporting burden: 10 hours. 

Estimated average annual burden hours per respondent: 2 
minutes. 

Estimated number of respondents: 323. 

Estimated annual frequency of responses: 1. 


Dated: January 16, 1990. 
KATHRYN C. PETERSON, 
Chief, 
Regulations and Disclosure Law Branch. 


[Published in the Federal Register, January 22, 1990 (55 FR 2100)] 











U.S. Court of Appeals for the 
Federal Circuit 


Tue West Benp Co., Division or Dart Inpustriss, INC., PLAINTIFF-APPELLEE 
v. UNITED STATES, DEFENDANT-APPELLANT 


Appeal No. 89-1218 


(Decided December 19, 1989) 


Andrew P. Vance, Barnes, Richardson & Colburn, of New York, New York, argued 
for plaintiff-appellee. With him on the brief was Sandra Liss Friedman. 

Barbara M. Epstein, Commercial Litigation Branch, Department of Justice, of 
New York, New York, argued for defendant-appellant. With her on the brief were 
Stuart E. Schiffer, Acting Assistant Attorney General, John R. Bolton, Assistant At- 
torney General, David M. Cohen, Director and Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office. 


Appealed from: U.S. Court of International Trade. 
Judge WATSON. 


Before BIssELL, ARCHER and Mayer, Circuit Judges. 


ARCHER, Circuit Judge. 

The United States appeals from the judgment of the United 
States Court of International Trade, No. 81-07-00844 (October 28, 
1988), that West Bend’s hot-air popcorn poppers, known as the 
“Poppery Model No. 5459,” are dutiable under item 688.43! of the 
Tariff Schedules of the United States (TSUS) at 5.3 percent ad 
valorem and not, as the United States Customs Service determined, 
under item 684.20 at 8.1 percent. We reverse. 


BACKGROUND 


West Bend protested the classification for duty purposes of the 
corn poppers imported by it during parts of 1980 and 1981 under 
TSUS item 684.20. After denial of its protest, West Bend filed suit 
in the Court of International Trade under 28 U.S.C. § 1581(a) (1982). 

West Bend’s Poppery Model No. 5459 is a countertop hot-air corn 
popper. The trial court found that it depends on an electromechani- 
cal component, i.e., an electric motor and fan, and an electrother- 
mic component, i.e., an electric heating element, to perform its 


IThe trial court inadvertently listed the classification for “[eJlectrical articles * * * not specifically provided 
for” as TSUS item number 688.42. As agreed by the parties, the correct number is 688.43. 
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overall function, and that both components contribute to its safe 
and effective operation. 
The relevant statutory provisions of the TSUS are as follows: 


Schedule 6, part 5: 

Electric instantaneous or storage water heaters and immersion 
heaters; electric soil heating apparatus, and electric space heat- 
ing apparatus; electric hair dryers, hair curlers, and other elec- 
tric hair dressing appliances; electric flatirons; electrothermic 
kitchen and household appliances; electric heating resisters 
other than those of carbon; all the foregoing and parts thereof: 
bd cd * * * * * 


Item 684.20 Toasters, waffle irons, skillets, ovens, stoves, 

coffee makers and other portable electrothermic 

kitchen and household appliances.......... 8.1% 
* a * * 


* * * 


Electrical articles and electrical parts of articles, not specifical- 
ly provided for: 


a & * * K * ok 
GSO! RUNG i CRIT IR TES Eh aa Si TRS 5.3% 


(Emphasis added.) 19 U.S.C. § 1202 (1982). 
The trial court delineated the issue before it as follows: 
The question for the Court is to what extent, if any, the pres- 
ence and importance of the electric motor and fan detracts 
from the government’s classification of this article as an 
electro-thermic kitchen appliance and requires another 
classification. 


(Slip op. at 2.) 
In concluding that the Customs Service’s classification under item 
684.20 was erroneous, the court said: 
In the opinion of the Court, the weight of the evidence at trial 
and the reasoning of the most recent case law lead to the con- 
clusion that [the West Bend corn popper is] a hybrid object 
which cannot properly be classified either under an electro- 
thermic classification or under an_ electro-mechanical 
classification. 


(Slip op. at 4.) 

As a result, the Court of International Trade held that West 
Bend’s corn popper should be classified under TSUS item 688.43, 
“electrical articles * * * not specifically provided for.” 


OPINION 


“The meaning of customs classification terms * * * is an issue of 
law which we review independently, while the question whether a 
particular item fits that meaning is a question of fact which we re- 
view under the clearly erroneous standard.” Stewart-Warner Corp. 
v. United States, 748 F.2d 663, 664-65 (Fed. Cir. 1984); Brookside 
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Veneers, Ltd. v. United States, 847 F.2d 786, 788 (Fed. Cir. 1988). 
The classification given an article by the Customs Service is pre- 
sumed to be correct and the burden of establishing otherwise rests 
on the challenger, see 28 U.S.C. § 2639(a\(1) (1982); New York Mer- 
chandise Co., Inc. v. United States, 435 F.2d 1315, 1318 (CCPA 
1970). We conclude that the phrase “electrothermic kitchen and 
household appliances” in TSUS item 684.20 and its superior head- 
ing was too narrowly construed by the trial court and, therefore, 
that it erred in classifying West Bend’s corn popper under the bas- 
ket clause of TSUS item 688.43. 

The Court of International Trade held that the presence of the 
electromechanical component, consisting of an electric motor and 
fan, required that the West Bend corn popper be considered “more 
than” an “electrothermic * * * appliance.” In so doing, the court re- 
lied on the principle that where an article is determined to be more 
than the article described in the tariff item it cannot be classified 
within that provision. See, e.g., Robert Bosch Corp. v. United States, 
63 Cust. Ct. 96, C.D. 3881 (1969); Harper Wyman Co. v. United 
States, 1 CIT 108 (1981). 

In order to determine if an article is more than that provided for 
in the particular tariff provision, it is necessary first to ascertain 
the meaning of the tariff provision and then to compare that mean- 
ing with the merchandise in issue. See E. Green & Son (New York), 
Inc. v. United States, 450 F.2d 1396, 1398 (CCPA 1971). As an aid in 
determining the meaning of a term or word used in a particular 
tariff provision, a court may consider, in addition to the language of 
the provision and any pertinent indication of legislative intent, oth- 
er related tariff provisions, scientific authorities, dictionaries, and 
other lexicons, such as expert testimony. Jd.; see also Schott Optical 
Glass, Inc. v. United States, 612 F.2d 1283, 1285 (CCPA 1979). 

In this case, the most telling indication of the meaning of the 
term “electrothermic * * * appliances” can be deducted from the 
language used in the superior heading to items 683.30 and 683.32. 
In this related provision, the term “appliance” is used in a manner 
indicating that it was intended to encompass merchandise that has 
more than one type of electrical component. 

Electromechanical appliances are described in the superior head- 
ing to items 683.30 and .32 as follows: 

Vacuum cleaners, floor polishers, food grinders, and mixers, 
juice extractors and other electromechanical appliances, all the 
foregoing with self-contained electric motors, of types used in 
the household, hotels, restaurants, offices, schools, or hospitals 
(but not including factory or other industrial appliances or elec- 
trothermic appliances), and parts thereof; 


683.30 Vacuum cleaners, floor polishers, and parts 
CetGeF is. cecw rst 08.4 Pee. coven vasetns 6.5% ad val 
E.G 8 as cin teunbakindedienusvndeaan 6% ad val 
(Emphasis added.) 19 U.S.C. § 1202 (1982). 
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As the emphasized language of the sunerior heading shows, elec- 
tromechanical appliances and electrothermic appliances are not 
mutually exclusive groups; the former may contain the letter and 
vice versa. Accordingly, but for their express exclusion from the su- 
perior heading to items 683.30 and .32, appliances which contain 
both electromechanical and electrothermic components would be 
classified as electromechanical appliances. We are convinced that 
by excluding such hybrid merchandise from items 683.30 and .32, 
Congress plainly expressed its intention that these devices be classi- 
fied as electrothermic appliances under the superior heading to 
item 684.20 if otherwise covered by the language of those items. 

This conclusion is buttressed by the Brussels Nomenclature, 
which may be treated as legislative history to the tariff provisions 
where the language of the tariff provision and a Brussels section is 
very similar. See S.G.B. Steel Scaffolding & Shoring Co., Inc. v. 
United States, 82 Cust. Ct. 197, 213 C.D. 4802 (1979); Sturm, Cus- 
toms Laws & Administration, § 52.2 at 16, 17 (3d ed. 1988), and 
cases cited therein. Section XVI, 85.12 of the Brussels Nomenclature 
is substantially the same as the superior heading to TSUS item 
684.20.2 Enumerated in the explanatory note to Brussels, section 
XVI, 85.12, as being included therein are articles which contain, in 
addition to an electrothermic element, a motor and fan, such as 
hair dryers, domestic ovens of all types, hand dryers and face dry- 
ers. Accordingly, it can be inferred that the superior heading to 
TSUS item 684.20 was intended by Congress to encompass these hy- 
brid items as well. 

The term “electro-thermic appliances” is defined in the Summary 
of Trade and Tariff Information (September 1982) (Summary) (for 
TSUS items 66.20 (pt.), 670.40-670.42, 670.43 (pt.), 683.30-683.50, 
and 684.10-684.55) as follows: 


Electro-thermic appliances are devices that contain an elec- 

= element > produce heat for cooking, warming, and/or heat- 

. Some appliances may be equipped with an electric motor in 
ition to 4 heating device. 


Id. at 2 (emphasis added). Although the Summary was written sub- 
sequent to the tariff provision at issue and cannot be considered as 
legislative history, it is helpful in ascertaining the common mean- 


2Heading to Brussels, section XVI, 85.12, provides as follows: 
Electric instantaneous or storage water heaters and immersion heaters; electric soil heating apparatus 
and electric space heating apparatus; electric hair drying appliances (for example, hair dryers, hair curl- 
ers, curling tong heaters) and electric smoothing irons; electro-thermic domestic appliances; electric heat- 
ing resistors, other than those of carbon. 

3Heading 85.12 (E) of Brussels at page 1423 provides for “Electro-Thermic Machines and Appliances For Do- 

mestic Use.” The note under the heading states as follows: 
This group includes all electro-thermic machines and appliances provided they are normally used in 

the household. Certain of these have been referred to in previous parts of this Explanatory Note (e.g., elec- 
tric fires, geysers, hair dryers, smoothing i irons, ete. ). Others include: 


@ Domestic ovens and domestic cookers of all sailed including oe red, high cies sini, and 


combined gas-electric appliances; * 
7 +. « . 


om Hand dryers, face dryers and ee like. 
* . . 


* 7 * 
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ing of tariff terms. See Novo Enzyme Corp. v. United States, 82 Cust. 
Ct. 240, 248, C.D. 4806 (1979); see also Hawaiian Motor Co. v. United 
States, 617 F.2d 286, 289 (CCPA 1980). 

Lastly, the term “appliance” is defined in Webster’s Third New 
International Dictionary (1976 ed.) as a “a household or office uten- 
sil, apparatus, instrument, or machine that utilizes a power supply, 
esp. electric current (as a vacuum cleaner, a refrigerator, a toaster, 
an air conditioner).” Jd. at 105. Thus, in common parlance, this 
term would encompass not only articles that use electricity as a 
heat (or cooling) source but also articles that use electrically-pow- 
ered mechanical components. 

We are convinced that the narrow scope the trial court gave the 
term “electrothermic * * * appliances” was legally incorrect. When 
TSUS item 684.20 is read in conjunction with other relevant tariff 
provisions and when consideration is given to other indicators of 
legislative intent as noted above, it is apparent that the term “elec- 
trothermic * * * appliances,” as used in TSUS item 684.20 and its 
superior heading, was intended to encompass merchandise having 
both electrothermic and electromechanical components. 

The trial court stated that “[c]lassification as an electro-thermic 
appliance is, in essence, classification by reference to the 
predominate operating principle of the importation.” The court cit- 
ed no lexicons, scientific authorities, trade or commerce usages, leg- 
islative history, or other reliable sources of information (such as ex- 
pert testimony) that would support its conclusion; it limited the 
term “electrothermic * * * appliances” as it did because “the toast- 
er is the only article [listed by exemplar therein] which can be con- 
sidered to routinely have a mechanical adjunct of some sort * * *.” 
It concluded that the electromechanical element in a toaster did not 
overcome the legal principle the court sought to apply because of its 
terminal utility in the toasting process. We are convinced, however, 
that the relationship between the electromechanical and electro- 
thermic components of a toaster is an insufficient signpost by which 
to judge the meaning of these tariff provisions, particularly when 
the statutory language, legislative history, and other available 
sources point to a contrary meaning of the term. 

Consequently, since West Bend has not met its burden of proving 
that the Customs Service improperly classified its corn poppers, see 
28 U.S.C. § 2639(a\(1), the judgment of the trial court is reversed 
and the government’s classification of those items under TSUS item 
684.20 is reinstated. 


REVERSED 
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Arsay Associates, Inc., Intec Sates Co., INc., JoHNSON Pxastics Equip. 
MENT, PINNACLE SALES Co., FREE ENERGY, Pro Piastics EQuipMENT, INC., 
SuNBELT Co., AND Aqua Poty EQuIPMENT Co., PLAINTIFFS-APPELLANTS U. 
Grorce Busu, PRESIDENT, AND THE UNITED StaTES OF AMERICA, DEFEND- 
ANTS-APPELLEES, TOSHIBA MACHINE Co., AND TOSHIBA MAcHINE Co. 
AMERICA, DEFENDANTS 


Appeal No. 89-1311 


(Decided December 7, 1989) 


Robert B. McKay, Santora & McKay, of New York, New York, argued for plain- 
tiffs-appellants. With him on the brief was John F. Carney. 

David M. Cohen, Director, Commercial Litigation Branch, Department of Justice, 
of Washington, D.C., argued for defendants-appellees. With him on the brief were 
Stuart E. Schiffer, Acting Assistant Attorney General and Velta A. Melnbrencis. 

Robert E. Branand, Robert Branand International, of Washington, D.C., represent- 
ed Amicus Curiae Ad Hoc Coalition of Domestic Injection Molding Machine 
Manufacturers. 


Appealed from: U.S. Court of International Trade. 
Judge MuscRave. 


Before Markey, Chief Judge, NEwMAN and ArcHER, Circuit Judges. 


Markey, Chief Judge. 

Arjay Associates, Inc., Intec Sales Company, Inc., Johnson Plas- 
tics Equipment, Pinnacle Sales Company, Free Energy, Pro Plastics 
Equipment, Inc., Sunbelt Plastics Equipment, Inc., Boston Plastics 
Machinery Co., and Aqua Poly Equipment Company (collectively 
appellants) appeal from an order and judgment of the Court of In- 
ternational Trade, Arjay Assoc., Inc. v. Regan, 707 F. Supp. 1346 
(Ct. Int’] Trade 1989), dismissing the complaint because appellants 
lacked standing. We affirm. 


BACKGROUND 
INTRODUCTION 


Toshiba Machine Company (TMC) and Kongsberg (a Norwegian 
corporation—not a party here) sold technologically advanced mill- 
ing machines and computer equipment to the Soviet Union in viola- 
tion of export controls promulgated by the Coordination Committee 
on Multilateral Export Controls (COCOM).! The Soviet Union pur- 
portedly used the machines to develop submarine propellers that 
make detection more difficult. 

Appellants say they are “manufacturer representatives”, selling 
in the United States products manufactured by TMC and imported 
by Toshiba Machine Company of America (TMCA).? 


1COCOM is an international agency created to prevent the acquisition of certain western technology by the So- 
viet Union and its allies. COCOM maintains a list of items, the sale of which its members agree will be restricted 
and controlled. 

2In the trial court, appellants named TMC and TMCA as defendants though appellants sought no relief from 
them. The court granted the government’s unopposed motion to dismiss TMC. TMCA cross-claimed against the 
government seeking “the same relief sought in the complaint.” The court, in its opinion, dismissed TMCA’s cross- 
claim. Neither TMC nor TMCA is a party to this appeal. 
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On August 23, 1988, Congress enacted the Omnibus Trade and 
Competitiveness Act of 1988, Pub. L. No. 100-418, 102 Stat. 1107 
(OTCA) to ensure that foreign companies comply with COCOM con- 
trols.* Section 2443(a) of the OTCA, entitled “Mandatory Sanctions 
Against Toshiba and Kongsberg”, provides, in pertinent part, that: 


The President shall impose, for a period of three years— 
* Bd * oe a « a 


(2) a prohibition on the importation into the United States of 
all products produced by Toshiba Machine Company * * *. 


On December 27, 1988, the President issued Executive Order 12661 
delegating implementation of the import ban on TMC products to 
the Secretary of the Treasury. On January 31, 1989, the Depart- 
ment of Treasury issued implementing regulations. 12 C.F.R. 
§ 12.142(a); 54 Fed. Reg. 4780-82.4 


PROCEEDINGS IN THE CourRT OF INTERNATIONAL TRADE 


On November 8, 1988, appellants had filed a complaint alleging 
that section 2443 of OTCA violated the Constitution’s provisions re- 
specting bills of attainder, U.S. Const. art. 1, § 9, cl. 3, and depriva- 
tion of liberty or property without due process of law. U.S. Const. 
amend. V. The court dismissed the complaint on February 21, 1989, 
holding that appellants lacked standing. The court stated that ap- 
pellants are not attainted and are not within the zone of interest of 
the bill of attainder clause, that they could not assert any right that 
might reside in TMC, and that TMC had expressly told the court it 
declined to assert any right it might have. 


IssuUE 
Whether appellants have standing to bring this action. 


OPINION 
I. In General 


The parties’ arguments have obscured what this case is all about. 
Appellants seek a renewed importation of certain products. Their 
insurmountable obstacle, obscured here by semantic antics of law- 


3Section 2442 sets forth Congressional findings: 

(1) The diversion of advanced military milling machinery to the Soviet Union by Toshiba Machine 
Company * * * has had a serious impact on United States and Western security interests. 

(2) United States and Western security is undermined without the cooperation of the governments and 
nationals of all countries participating in [COCOM] in enforcing the COCOM agreement. 

(3) It is the responsibility of all governments participating in COCOM to place in effect strong national 
security export control laws, to license strategic exports carefully, and to enforce those export contro! laws 
strictly, since the COCOM system is only as strong as the national laws and enforcement on which it is 
based 


(4) It is also important for corporations to implement effective internal control systems to ensure com- 
pliance with export laws. 

(5) In order to protect United States national security, the United States must take steps to ensure the 
compliance of foreign companies with COCOM controls, including, where necessary conditions have been 
met, the imposition of sanctions against violations of controls commensurate with severity of the violation. 

‘Appellants argue here that they are merely challenging “agency action”. In fact, the regulations merely make 
exceptions to the ban and the only agency action challenged here is the action mandated by the statute, i.e., the 
exclusion of TMC products from importation. Hence, appellants’ attack is on the statute and is not a challenge to 
agency action such as found, e.g., in American Assoc. of Exporters and Importers v. United States, 751 F.2d 1239 
(Fed. Cir. 1985). 








16 CUSTOMS BULLETIN AND DECISIONS, VOL. 24, NO. 5, JANUARY 31, 1990 


yers, is that no one has a Congressionally untouchable right to the 
continued importation of any product. 

It is beyond cavil that no one has a constitutional right to conduct 
foreign commerce in products excluded by Congress. United States 
v. 12 200-ft. reels of Super 8mm. Film, 413 U.S. 123, 125 (1973) (ex- 
clusion of obscene films not violation of First Amendment) (“The 
Constitution gives Congress broad, comprehensive powers ‘[t]o regu- 
late Commerce with foreign Nations.’” (quoting art. I, § 8, cl. 3.)); 
Weber v. Freed, 239 U.S. 325, 329 (1915) (exclusion of fight films not 
exercise of state powers by federal government); Brolan v. United 
States, 236 U.S. 216, 218 (1915) (challenge to conviction regarding 
imported drugs on grounds Congress usurped policy power is frivo- 
lous) (“Congress has exercised a plenary power in respect to the ex- 
clusion of merchandise brought from foreign countries * * *.”); The 
Abbey Dodge, 223 U.S. 166, 176-77 (1912) (“Congress by an exertion 
of its power to regulate foreign commerce has the authority to for- 
bid merchandise carried in such commerce from entering the Unit- 
ed States * * *. [Slo complete is the authority of Congress over [for- 
eign commerce] that no one can be said to have a vested right to 
carry on foreign commerce with the United States.”); Buttfield v. 
Stranahan, 192 U.S. 470, 493 (1904) (“As a result of the complete 
power of Congress over foreign commerce, it necessarily follows 
that no individual has a vested right to trade with foreign nations, 
which is so broad in character as to limit and restrict the power of 
Congress to determine what articles of merchandise may be import- 
ed into this country and the terms upon which a right to import 
may be exercised. This being true, it results that a statute which re- 
strains the introduction of particular goods into the United States 
from considerations of public policy does not violate the due process 
clause of the Constitution.”); United States v. Marigold, 50 U.S. (9 
How.) 560, 566-67 (1850) (exclusion of counterfeit coins) (“{I]t can 
scarcely, at this day, be open to doubt, that every subject falling 
within the legitimate sphere of commercial regulation may be par- 
tially or wholly excluded, when either measure shall be demanded 
by the safety or by the important interests of the entire nation.”); 
Authors League of America, Inc. v. Oman, 790 F.2d 220, 224 (2d Cir. 
1986) (exclusion of writing not violation of First or Fifth Amend- 
ments) (‘It has long been established that the power to regulate 
commerce includes the power to partially or wholly exclude from 
importation any subject within the sphere of commerce when that 
measure is necessary to serve the interests of the nation.”)’; Ameri- 
can Assoc. of Exporters and Importers v. United States, 751 F.2d 
1239, 1250 (Fed. Cir. 1985) (““No one has a protectable interest to en- 
gage in international trade.”); Ganadera Indus., S.A. v. Block, 727 
F.2d 1156, 1160 (D.C. Cir. 1984) (“[Ganadera’s] due process argu- 


5We read the quotes from Marigold and Oman as recognizing facts in the cases, not as suggesting that courts 
have authority to second-guess the Congress on whether an exclusion is “demanded by the safety or by the impor- 
tant interests of the entire nation” or is “necessary to serve the interests of the nation.” The only limit on Con- 
gressional power to regulate foreign commerce is the Constitution. Buttfield, 192 U.S. at 492. 
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ment must fail because [Ganadera] has no constitutionally-protect- 
ed right to import into the United States.”); Continental Seafoods, 
Inc. v. Schweiker, 674 F.2d 38, 42 n.11 (D.C. Cir. 1982) (“Courts must 
defer to the expertise of the agency charged with exercising Con- 
gress’ broad power to bar articles from import.”); Daut v. United 
States, 405 F.2d 312, 315-16 (9th Cir. 1968), cert. denied, 402 US. 
945 (1971) (“The Supreme Court long ago held that Congress has 
plenary power to prohibit foreign importations including 
narcotics.’’). 

The absence of a constitutional right has been recognized in rela- 
tion to aspects of international trade other than exclusion from im- 
portation. See Japan Line, Ltd. v. County of Los Angeles, 441 U.S. 
434, 448-49 (1979); Board of Trustees of Univ. of Ill. v. United 
States, 289 U.S. 48, 57 (1933) (no violation of federalism in imposi- 
tion of duty on state importation) (“The Congress may determine 
what articles may be imported into this country and the terms upon 
which importation is permitted. No one can be said to have a vested 
right to carry on foreign commerce with the United States.”); Nor- 
wegian Nitrogen Prods. Co. v. United States, 288 U.S. 294, 318 (1933) 
(“No one has a legal right to the maintenance of an existing rate or 
duty.”); North Am. Foreign Trading Corp. v. United States,783 F.2d 
1031, 1032 (Fed. Cir. 1986) (““No vested right to a particular classifi- 
cation or rate of duty or preference is acquired at the time of impor- 
tation.”); United States v. Yoshida Int’l, Inc., 526 F.2d 560, 580 
(CCPA 1975); United States v. Zenith Radio Corp., 562 F.2d 1209, 
1217 (CCPA 1977), aff'd, 437 U.S. 443 (1978) (“Not without reason 
has Congress refrained from spelling out either the precise criteria 
for determining what shall constitute a bounty or grant and what 
shall not, or the calculations to be followed in determining net 
amount. As this court said in Hammond Lead, [United States v. 
Hammond Lead Prods., 440 F.2d 1024 (CCPA), cert. denied, 404 U.S. 
1005 (1971)]: ‘In the assessment of a countervailing duty, the deter- 
mination that a bounty or grant is paid necessarily involves judg- 
ments in the political, legislative, or policy spheres,’ 440 F.2d at 
1030, 58 CCPA at 137,to which the Court might well have added the 
eminently important economic sphere. Our nation’s relationships in 
the world family are particularly sensitive to the assessment of the 
additional duties known as ‘countervailing’ duties. Such assessment 
is not just a means of protecting our producers, as Congress has rec- 
ognized in refusing to require proof of injury before making such as- 
sessment; it is also one of the chips in a game played by govern- 
ments on a world stage.”). 

Appellants cite not one court decision, and we are aware of none 
in the 200 years of our judicial history, which has upheld any right 
of persons in appellants’ position to overturn a Congressional exclu- 
sion of any product from importation. 
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II. Standing 


“The term ‘standing’ subsumes a blend of constitutional require- 
ments and prudential considerations * * *.” Valley Forge Christian 
College v. Americans United for Separation of Church and State, 
Inc., 454 U.S. 464, 471 (1982). The constitutional limitations on fed- 
eral judicial power in Article III require that the plaintiff allege a 
personal injury in fact caused by the challenged conduct and 
redressable by the court. Jd. at 472. 

Appellants argue that the statute results in an economic injury to 
them (elimination of their opportunity to sell imported TMC prod- 
ucts) and that that injury is redressable (by an injunction or decla- 
ration that section 2443 is unconstitutional). We hold that appel- 
lants lack standing because the injury they assert is to a nonexis- 
tent right to continued importation of a Congressionally excluded 
product and is thus nonredressable. Because appellants have no 
right to conduct foreign commerce in products excluded by Con- 
gress, they have in this case no right capable of judicial enforce- 
ment and have thus suffered no injury capable of judicial redress. 
See Railway Labor Executive Ass’n v. Dole, 760 F.2d 1021, 1023 (9th 
Cir. 1985) (no standing to seek more inspectors when that would not 
prevent injury) (“Redressability, however, requires the court to ex- 
amine whether ‘the court has the power to right or to prevent the 
claimed injury.’ ” (quoting Gonzales v. Gorsuch, 688 F.2d 1263, 1267 
(9th Cir. 1982))). Thus appellants fail to meet the Constitutional re- 
quirements of standing. 

The parties cite and discuss numerous cases dealing with the pru- 
dential requirements for standing to challenge governmental and 
agency action within the United States, not with a direct congres- 
sional exclusion from importation. In the particular case before us, 
an express import exclusion by Congress, the parties’ discussion of 
domestic cases is rendered irrelevant by the clear absence of any 
right on which these appellants might found a challenge. They sim- 
ply have no rock on which to stand. When the people granted Con- 
gress the power “To regulate Commerce with foreign Nations,” U.S. 
Const. art. I, §8, cl. 3, they thereupon relinquished at least 
whatever right they, as individuals, may have had to insist upon 
the importation of any product Congress has excluded. To say other- 
wise would be to render the grant of power to the Congress a nulli- 
ty. That jurisprudential fact is made clear in the extended-for-em- 
phasis citation of authority in section I above. 

The concept of “no standing” as a barrier has over recent years 
been rendered anemic and only partially resuscitated, see Chayes, 
Public Law Litigation and the Burger Court, 96 Harv. L. Rev. 4, 10 
(1982), and courts have deemed it necessary to address and discuss 
the merits of claims, including some clearly recognizable as un- 
founded, only to end by dismissing them on grounds such as failure 
to state a claim on which relief may be granted. Perhaps for that 
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reason, the parties have fully and exhaustively briefed and argued 
appellants’ assertions on due process, bill of attainder, and various 
aspects of the prudential requirements. Though, for reasons above 
stated, we deem it unnecessary to discuss at length those assertions, 
we state for the benefit of the parties that we have considered those 
assertions and found them unavailing. 


CONCLUSION 


Because appellants have not even a colorable right to the contin- 
ued importation of the excluded TMC products, and thus no stand- 
ing to challenge either the exclusion set forth in section 2443 or the 
constitutionality thereof, the judgment of the Court of International 
Trade is 


AFFIRMED. 


ARCHER, Circuit Judge, concurring. 

The majority bases its decision on the theory that no one has a 
“Congressionally untouchable right to the continued importation of 
any product,” an issue I do not believe needs to be reached. Appel- 
lants are not importers but claim only to be representatives in the 
sale in the United States of certain products of Toshiba Machine 
Company, Ltd. (TMC) which are imported by its subsidiary, Toshiba 
Machine Co. America (TMCA). They assert that section 2443 of the 
Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 
100-418, 102 Stat. 1107, which required the President to prohibit 
the importation into the United States of all products manufac- 
tured by TMC for a period of three years, is an unconstitutional Bill 
of Attainder and that they have been injured by its enactment. 

I agree with the Court of International Trade’s determination 
that the appellants lack standing to maintain this action. See Allen 
v. Wright, 468 U.S. 737, 751 (1984); Sacilor, Acieries et Laminoirs de 
Lorraine v. United States, 815 F.2d 1488, 1490 (Fed. Cir.), Cert. de- 
nied, 484 U.S. 924 (1987). The appellants fail, for two separate rea- 
sons, to meet the prudential test required for standing. Firstly, they 
do not fall within the zone of interest sought to be protected by Art. 
1, §9, cl. 3 of the Constitution. See Association of Data Processing 
Serv. Organizations v. Camp, 397 U.S. 150, 151 (1970). Secondly, the 
appellants are not the “proper proponents of the particular legal 
rights on which they base their suit.” Singleton v. Wulff, 428 US. 
106, 112 (1976). 

Art. 1, § 9, cl. 3 pertains only to the individuals or class of individ- 
uals who are actually identified by the alleged Bill of Attainder, in 
this case TMC. The appellants are not identified by section 2443 
and do not have standing to assert the alleged constitutional rights 
of TMC which has intentionally remained a non-party to this 
action. 
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Azteca MILLING Co., PLAINTIFF-APPELLANT v. UNITED STATES, DEFENDANT- 
APPELLEE 


Appeal No. 89-1320 


(Decided November 29, 1989) 


Steven B. Lehat, Sheldon & Mak, of Pasadena, California, argued for plaintiff- 
appellant. 

Al J. Daniel, Jr., Commercial Litigation Branch, Department of Justice, of New 
York, New York, argued for defendant-appellee. With him on the brief were Stuart 
E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director and Joseph 
I. Liebman, Attorney in Charge, International Trade Field Office. 


Appealed from: U.S. Court of International Trade. 
Chief Judge: Re. 


Before Markey, Chief Judge, NEWMAN and ArcHER, Circuit Judges. 


Arcuer, Circuit Judge. 

Azteca Milling Co. appeals from the order of the United States 
Court of International Trade, Azteca Milling Co. v. United States, 
703 F. Supp. 949 (Ct. Int’l Trade 1988), dismissing Azteca’s chal- 
lenge to the United States Customs Service’s (Customs Service) clas- 
sification under item no. 182.30 of the Tariff Schedules of the Unit- 
ed States (TSUS) of 10 entries of certain corn products imported 
from Mexico. We affirm. 


BACKGROUND 


The facts underlying this appeal are more completely set forth in 
the opinion of the trial court, id. at 951, and a familiarity with that 
opinion is presumed. Azteca is a producer and importer of corn 
flour products used for making corn chips, taco shells, tortillas and 
tamales. The imported flour products are produced in Mexico by a 
patented process from corn grown in the United States. 

The Customs Service classified Azteca’s 10 entries under TSUS 
item no. 182.30 which imposes a 2.5% ad valorem duty.'! Azteca pro- 
tested this classification, claiming that the products should instead 
be entitled to duty-free status under TSUS item no. A182.30,? as 
modified, pursuant to General Headnote 3(c\iii), TSUS, under the 
Generalized System of Preferences (GSP). 

Under the GSP, products imported from a beneficiary developing 
country (BDC), such as Mexico, may be entered into the United 
States duty-free: 

[i]f the sum of (A) the cost or value of the materials produced in 


the beneficiary developing country * * * plus (B) the direct 
costs of processing operations performed in such beneficiary de- 


ITSUS item no. 182.30 reads: 
Schedule 1, Part 15, Subpart B: 
182.30 Cereal breakfast foods and similar cereal preparations, by whatever 
name known, processed further than milling......... 2.5% ad val. 
2TSUS item no. A182.30 reads: 
A182.30 Cereal breakfast foods and similar cereal preparations, by whatever 
name known, processed further than milling ............. [Free] 
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veloping country * * * is not less than 35 percent of the ap- 
praised value of such article at the time of its entry into the 
customs territory of the United States. 


19 U.S.C. § 2463(b)(2); see General Headnote 3(cXiii), TSUS. The 
phrase “produced in the beneficiary developing country” in part (A) 
of section 2463(b\(2) is defined by including materials which are con- 
sumed in making the imported product, and which materials are 
either: 


(1) Wholly the growth, product, or manufacture of the benefi- 
ciary developing country; or 

(2) Substantially transformed in the beneficiary developing 
country into a new and different article of commerce. 


19 C.F.R. § 10.177(a) (1989); see Madison Galleries, Ltd. v. United 
States, 870 F.2d 627, 630 (Fed. Cir. 1989). It is undisputed by the 
parties that Azteca’s imported products are not composed of prod- 
ucts that wholly fall within category (1) listed above. Consequently, 
the parties have stipulated that “if the value of the United States- 
growth corn is counted toward the 35 percent value-added require- 
ment, the imported corn flour would be entitled to duty-free entry 
under the GSP.” Azteca, 703 F. Supp. at 950. 


OPINION 


In order for a raw material not produced in the BDC to be includ- 
ed in the value-added requirement of 19 U.S.C. § 2463(b\(2), “[tJhere 
must first be a substantial transformation of the non-BDC material 
into a new and different article of commerce which becomes ‘mater- 
ials produced,’ and these materials produced in the BDC must then 
be substantially transformed into a new and different article of 
commerce.” Torrington Co. v. United States, 596 F. Supp. 1003, 1086 
(Ct. Int'l Trade 1984), aff'd, 764 F.2d 1563, 1567-68 (Fed. Cir. 1985). 
In Torrington, the court went on to say: 


By emphasizing that the article must be “of commerce,” the 
Customs regulation imposes the requirement that the “new and 
different” product be commercially recognizable as a different 
article, i.e., that the “new and different” article be readily sus- 
ceptible of trade, and be an item that persons might well wish 
to buy and acquire for their own purposes of consumption or 
production. 


Id. at 1570. The court further stated that “‘an ‘article of commerce’ 
* * * is one that is ready to be put into a stream of commerce, but 
need not have actually been bought-and-sold, or actually traded, in 
the past.” Id. 

Whether Azteca’s patented process involves a substantial trans- 
formation of United States corn into a new and different article of 
commerce in Mexico involves findings of fact by the trial court. 
“These findings may not be set aside unless clearly erroneous.” Su- 
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perior Wire v. United States, 867 F.2d 1409, 1414 (Fed. Cir. 1989). If 
the trial court’s findings are “plausible in light of the record viewed 
in its entirety, the court of appeals may not reverse it.”” Anderson v. 
City of Bessemer City, 470 U.S. 564, 573-74 (1985). 

In this case, the trial court determined that the three intermedi- 
ate products—nixtamal, tamale masa, and tamale flour—which Az- 
teca claimed were produced in its patented continuous process to 
produce the imported “instant masa” (dry corn flour) are not “arti- 
cles of commerce.” Azteca, 703 F. Supp. at 954. It found that the 
claimed products in the process “may be more refined than the con- 
stituent material of corn, but, nevertheless are clearly recognized as 
corn * * * each product ‘has not lost the identifying characteristic of 
its constituent material.’ ” Azteca, 703 F. Supp. at 953 (quoting Tor- 
rington, 764 F.2d at 1569). The court also relied on the fact that the 
intermediate products in Azteca’s process have a “lower moisture 
content” than traditionally prepared products for consumers. It 
noted that Azteca’s own witness testified that the nixtamal pro- 
duced by Azteca’s process “would not be appealing to the purchaser 
for consumption” because of its lower moisture content. Azteca, 703 
F. Supp. at 954. 

In addition, the court found that Azteca had not shown “any com- 
mercial transactions or a market for the nixtamal and masa it 
claims are intermediate products.” Jd. at 954. The court correctly 
observed that “[a]though an article ‘need not have actually been 
bought-and-sold, or actually traded in the past’ the lack of 
purchases and sales is nevertheless a factor to be considered in de- 
termining whether a product or merchandise is an article of com- 
merce.” Id. at 955 (quoting Torrington, 764 F.2d at 1570 (Fed. Cir. 
1985)). 

After reviewing the record as a whole, we are convinced that the 
court’s finding that Azteca’s claimed intermediate products are not 
articles of commerce is not clearly erroneous. See Anderson, 470 
U.S. at 573-74. Since these products do not qualify as “materials 
produced in the beneficiary developing country” as defined by 19 
C.F.R. § 10.177(a), the value of the constituent corn consumed in the 
manufacture of the imported products does not count toward the 
thirty-five percent value-added requirement of 19 U.S.C. 
§ 2463(b\(2). Accordingly, the judgment of the Court of International 
Trade is 


AFFIRMED. 
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SAMSONITE CorP., PLAINTIFF-APPELLANT v. UNITED STATES, DEFENDANT- 
APPELLEE 


Appeal No. 89-1346 


(Decided November 16, 1989) 

William D. Outman, IT, Baker & McKenzie, of Washington, D.C., argued for plain- 
tiff-appellant. With him on the brief was Thomas Peele. 

Joseph I. Liebman, Attorney in Charge, International Trade Field Office, Commer- 
cial Litigation Branch, Department of Justice, of New York, New York, argued for 
defendant-appellee. With him on the brief were Stuart E. Schiffer, Acting Assistant 
Attorney General, David M. Cohen, Director and Kenneth N. Wolf. 


Appealed from: U.S. Court of International Trade. 
Judge AQuliLino. 


Before FRIEDMAN, Chief Circuit Judge,* BissELL and Mayer, Circuit 
Judges. 


FRIEDMAN, Senior Circuit Judge. 

This is an appeal from a judgment of the United States Court of 
International Trade upholding the denial by the Customs Service of 
a deduction from assessed duties of the cost of an item that had 
been manufactured in the United States and, after undergoing cer- 
tain changes in Mexico, was incorporated into the finished product 
shipped from Mexico to the United States. Samsonite Corp. v. Unit- 
ed States, 702 F. Supp. 908 (Ct. Int’] Trade 1988). We affirm. 


I 


The appellant, Samsonite Corporation, assembles luggage in Mex- 
ico and imports it into the United States. The case involves the de- 
ductibility of the cost of steel strips manufactured in the United 
States for Samsonite and shipped to Samsonite’s assembly plant in 
Mexico. The Court of International Trade described the metal strips 
and Samonsite’s use of them in assembling the luggage, as follows: 


[W]hen they left Tuscon [sic], the —— were straight, approxi- 
mately 1’ inches wide and 55 inches long, with a pair of paral- 
lel rolled ridges running length-wise and some fourteen */c-inch 
holes drilled along the centerline at specified distances and 
bearing a protective coat of oil. Their cost or value ranged from 
95 cents to $1.26. After arrival at plaintiff's assembly facility in 
Nogales, the strips were (1) bent by machine into a form analo- 
gous to a squared-sided letter C, (2) cleansed of their oil coat- 
ings, (3) covered on the in-sides with vinyl sheaths and (4) rivet- 
ed, on the open out-sides, to 6’ x 15% -inch sheets of plastic, 
which thereby bec became the bottom plates of completed “frame 
assemblies.” These resulting, enclosed, rectangular-shaped as- 
semblies were subsequently placed in, and fastened to, sewn 
bags of vinyl to form light-weight luggage commonly known 
now by such terms as “soft-side” or “carry-on.” 


*Judge Friedman took senior status on November 1, 1989. 
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702 F. Supp. at 909. The parties stipulated that upon importation 
the value of the imported luggage ranged from $18.57 to $25.37. 

The Customs Service classified the imported merchandise as lug- 
gage under Item 706.62 of the Tariff Schedules of the United States 
and assessed the 20 percent ad valorem duty that that item pro- 
vides, less the cost or value of certain components of the luggage 
that had been manufactured in the United States. The letter deduc- 
tion was made pursuant to Item 807.00 of those schedules, which 
provides that: 


Articles assembled abroad in whole or in part of fabricated 
components, the product of the United States, which (a) were 
exported in condition ready for assembly without further 
fabrication, (b) have not lost their physical identity in such arti- 
cles by change in form, shape, or otherwise, an (c) have not 
been advanced in value or improved in condition abroad except 
by being assembled and except by operations incidental to the 
assembly process such as cleaning, lubricating, and painting 


are subject to “[a] duty upon the full value of the imported article, 
less the cost or value of such products of the United States * * *.” 
Tariff Schedules, Item No. 807.00, 19 U.S.C.A. § 1202 (West 1978). 

The Customs Service denied a deduction from the value of the 
luggage (which Samsonite concedes was properly classified under 
Item 706.62) for the cost of the steel strips. 

The Court of International Trade upheld Customs’ denial of the 
deduction. The court held that the steel strips “were not exported in 
condition ready for fabrication.” 702 F. Supp. at 910. It found that 
the “bending process” to which the strips were subjected ‘“‘did more 
than ‘adjust’ the article. The process created the component to be 
assembled, the essence of which is its configuration. Without the re- 
sultant shape, the plastic plate could not be attached so as to consti- 
tute the bottom, and the completed frames could not be inserted in- 
to plaintiff's bags, thereby imparting the intended overall form and 
structural stability of the finished luggage.” 702 F. Supp. at 910 
(footnote omitted). 

The court concluded: 


To summarize, the bending in question was not incidental to 
assembly of a fabricated component exported from the United 
States in condition ready for assembly without further 
fabrication. The presumption of correctness that attached to 
the denial of plaintiff's protest by the Customs Service stands, 
and judgment must therefore enter in favor of the defendant. 


702 F. Supp. at 911. 


II 


To obtain a deduction for American-fabricated articles assembled 
abroad, the components (a) must have been exported from the Unit- 
ed States “in condition ready for assembly without further 
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fabrication,” (b) not have lost their physical identify in the articles 
by change in form, shape or otherwise, and (c) not have been ad- 
vanced in value or improved in condition “except by being assem- 
bled” and except “by operations incidental to the assembly process 
such as cleaning, lubricating, and painting.” Item No. 807.00. As 
the Court of International Trade correctly pointed out, since the 
“foregoing three conditions for a deduction are set forth in the con- 


junctive, 


* * * each must be satisfied before a component can quali- 


fy for duty-free treatment.” 702 F. Supp. at 909. We agree with that 
court that the steel strips involved in this case did not meet those 


conditions. 


The critical inquiry is whether the bending and shaping that the 
strips underwent constituted “fabrication” or mere assembly and 
operations incidental to the assembly process. We hold that what 
was done to the strips in Mexico was fabrication and not mere 


assembly. 


When the steel strips were exported from the United States, they 
were just that: 55-inch strips that could not serve as the frame of 
the luggage without undergoing a complete change in shape. Prior 
to assembling the luggage, the strips were bent by machine into a 
carefully and specially configured rectangular shape that was nec- 
essary before the original strip would serve its ultimate function as 
part of the frame of the luggage. 

In short, what emerged after the bending operation was a differ- 
ent object from that which left the United States. The latter was a 
steel strip; the former was a metal frame for a piece of luggage. The 
transformation of the strip in this manner into a luggage frame was 
a fabrication. The strips therefore had not been exported from the 
United States “in condition ready for assembly without further 


fabrication.” 


Samsonite contends, however, that prior decisions of the Court of 
Customs and Patent Appeals require a contrary conclusion. It relies 
particularly on General Instrument Corp. v. United States, 499 F.2d 
1318 (CCPA 1974). That case involved wire wound on spools that 
had been exported from the United States to Taiwan. There the 
wire was removed from the spools, formed into a horizontal coil by 
a winding machine, taped to prevent unraveling, dipped in cement, 
dried, precision shaped, removed from the spools and wound around 
a core. The end product made from the wire was a component of a 
television set that was imported into the United States. 

The Court of Customs and Patent Appeals held that: “The steps 
performed upon the wire after its exportation to Taiwan are not 
‘further fabrication’ steps, but rather assembly steps within the 
meaning of item 807.00.” 499 F.2d at 1320. 

Samsonite argues that far more was done to the wire in General 
Instrument than was done to the steel strips in this case. It argues 
that if the processing the wire underwent in General Instrument 


was not “fabrication,” a fortiori “the one simple-minded act of bend- 
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ing a straight frame into a ‘C’” was neither “a ‘further 
fabrication’ ” nor “a non-incidental operation.” 

The critical inquiry in determining whether fabrication rather 
than mere assembly took place here, is not the amount of process- 
ing that occurred in the two cases, but its nature. In General Instru- 
ment, the wire, when it left the United States and when it returned 
as part of a finished product, was a coil. The wire was taken directly 
from the supply spool on which it was wound and, after processing, 
was used in assembling the TV set components. The wire under- 
went no basic change in connection with its incorporation into the 
television set component. 

In contrast, in the present case the steel strips had to undergo a 
significant change in shape before the actual assembly of luggage 
could begin. Until the steel strips had been made into “C” shapes 
they could not be used as a part of the luggage. Unlike the “assem- 
bly” that the court in General Instrument held the processing of the 
wire involved, here “further fabrication” of the steel strips was re- 
quired in order to change them into frames for luggage, before the 
assembly of the luggage could take place. 

Samsonite makes a number of other arguments, some of which 
become moot as a result of our decision on the fabrication issue. The 
Court of International Trade discussed and properly rejected the re- 
maining arguments in its opinion. There is no occasion for us to re- 
peat that court’s analysis. 


CONCLUSION 


The judgment of the Court of International Trade dismissing the 
action is 


AFFIRMED. 


BIssELL, Circuit Judge, dissenting. 

I disagree with the majority’s attempt to distinguish General In- 
strument Corp. v. United States, 499 F.2d 1318 (CCPA 1974), on the 
basis that the wire in that case left and returned to the United 
States coiled on spools. If despooling, forming, taping, cement-dip- 
ping, drying, and then precision-shaping does not constitute “fur- 
ther fabrication,” id. at 1319-20, and if drawing from supply spools, 
cutting, stripping, weaving, and then securing with tape is not “fur- 
ther fabrication,” id., I do not see how Samonsite’s bending, cleans- 
ing, covering with sheaths and then assembling to plastic can be 
“further fabrication” here. Accordingly, I would reverse the United 
States Court of International Trade’s judgment upholding the Cus- 
toms Service’s denial of the deduction. 
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MicuEL, Circuit Judge. 

Floral Trade Council of Davis, California (Floral Trade Council) 
appeals the decision of the United States Court of International 
Trade upholding the International Trade Administration’s (ITA’s) 
decision not to review named importers of Colombian flowers, Flo- 
ral Trade Council v. United States, 692 F. Supp. 1387, 1389 (Ct. Int’l 
Trade 1988), and the trial court’s decision, after remand to the ITA, 
that the ITA reasonably rejected Floral Trade Council’s request to 
investigate unnamed suppliers of named importers, or, alternative- 
ly, all Colombian growers. Floral Trade Council v. United States, 
707 F. Supp. 1343, 1344 (Ct. Int’] Trade 1989). 


BACKGROUND 


In March of 1987, ITA published its final determination that 
sales of certain imported flowers from Colombia were being made at 
less than fair value and imposed antidumping duties. Certain Fresh 
Cut Flowers from Colombia, 52 Fed. Reg. 6842 (Dep’t Comm. 1987). 
On March 8, 1988, ITA published a notice allowing all interested 
parties until March 31, 1988, to request an administrative review of 
the antidumping duty rate. Opportunity to Request Administrative 
Review, 53 Fed. Reg. 7383 (Dep’t Comm. 1988). 

On March 31, 1988, Floral Trade Council requested an adminis- 
trative review, inter alia, of sales by six designated Colombian ex- 
porters and of sales to twenty-four designated importers and bro- 
kers of Colombian flowers and requested that ITA “issue question- 
naires to each of these importers requesting price data as well as 
the identity of their suppliers in each of the countries subject to an 
antidumping order.” Joint App. at 21-22, Floral Trade Council (No. 
89-1425). Floral Trade Council was notified April 12, 1988, that ITA 
denied its request to investigate twenty-four importers and brokers 
and to issue questionnaires. Jd. at 25. On April 18, Floral Trade 
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Council submitted a second letter to ITA requesting a review of 
sales by their unnamed suppliers to the twenty-four named import- 
ers or, in the alternative, inclusion of “all Colombian growers and 
their related party importers and consignment agents in the re- 
view.” Id. at 36. 

The ITA did not initiate a review of such suppliers or all Colombi- 
an growers. Floral Trade Council then brought suit in the Court of 
International Trade challenging ITA’s denial of its request for an 
administrative review. The court held that ITA need not initiate a 
review based on the naming of importers, but reasonably required 
“that a domestic party name the producers or exporters it wishes 
reviewed in an antidumping case so that the rates applicable to 
such producers or exporters may be redetermined.” Floral Trade 
Council v. United States, 692 F. Supp. 1387, 1389 (Ct. Int’] Trade 
1988). 

The trial court remanded the case to the ITA for a decision 
whether ITA would accept Floral Trade Council’s April 18 letter re- 
questing review of suppliers of named importers, or alternatively, 
all Colombian growers. Jd. at 1390. Upon remand the ITA conclud- 
ed that it could not practicably identify the unnamed suppliers of 
the named importers and that the alternative request, to review all 
Colombian growers, was untimely made. See Floral Trade Council v. 
United States, 707 F. Supp. 1343, 1344 (Ct. Int’l] Trade 1989). The 
ITA therefore decided not to conduct an administrative review 
based on the April 18 letter. The trial court upheld that decision as 
reasonable. Jd. at 1345. 

Floral Trade Council timely appealed the final judgment of the 
Court of International Trade, based on its two opinions, under 28 
U.S.C. § 2645(c) (1982) and we have jurisdiction under 28 U.S.C. 
§ 1295(a\5). 


OPINION 


I. Questions Presented: 


This case presents three questions: (1) whether 19 C.F.R. 
§ 353.53a(aX(1) (1988) is a reasonable regulation and is in accord 
with its statutory predicate, 19 U.S.C. § 1675(a\(1) (1982 & Supp. V 
1987); (2) whether ITA acted reasonably in declining to review sales 
to named importers by their unnamed suppliers; and (3) whether 
ITA acted reasonably in rejecting as untimely the April 18 request 
to investigate “‘all Colombian growers.” 


II. Deference to Agency Interpretation: 

ITA’s interpretation of the statutes it administers and its own 
regulations implementing those laws are to be accorded substantial 
weight. See United States v. Zenith Radio Corp., 437 U.S. 443, 
450-51 (1978); American Lamb Co. v. United States, 785 F.2d 994, 
1001 (Fed. Cir. 1986). To sustain ITA’s statutory interpretation, this 
court need not find that the agency’s interpretation is the only rea- 
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sonable one, or is even the one we would have reached had the 
question arisen first in judicial proceedings. See American Lamb, 
785 F.2d at 1001. Regulations are to be sustained unless unreasona- 
ble or plainly inconsistent with the statute. See id. 


III. The Statute and the Regulation: 


The statute at issue provides for an annual review “if a request 
for such a review has been received * * *.” 19 U.S.C. § 1675(aX(1) 
(1982 & Supp. V 1987). The regulation requires review if an inter- 
ested party makes a written request for an administrative review 
“of specified individual manufacturers, producers, or exporters 
(‘producers or exporters’) covered by the order or finding, if the re- 
questing party states why the person desires the Secretary to re- 
view those particular producers or exporters.” 19 C.F.R. 
§ 353.53a(aX(1). The regulation’s requirement of stating reasons for a 
review is not at issue in this case. We therefore limit our analysis to 
the requirement that a requester specify individual “producers or 
exporters” to be reviewed. 


IV. Legislative Intent: 


The ITA regulation could not be upheld if it conflicted with clear- 
ly discernible legislative intent; however, even if the legislative in- 
tent is not contravened, this court must still determine whether 
ITA’s interpretation is reasonable. See American Lamb, 785 F.2d at 
1001. 

Section 1675(a) of title 19 originally provided for a mandatory an- 
nual review of dumping orders. See 19 U.S.C. § 1675(a\(1) (1982). The 
statute was amended in 1984 to require review only upon request. 
Trade and Tariff Act of 1984, Pub. L. No. 98-573, tit. VI, § 611(a), 98 
Stat. 2948, 3031 (codified at 19 U.S.C. § 1675(a\(1) (1982 & Supp. V 
1987)). 

One purpose of the 1984 amendment was to “limit the number of 
reviews in cases in which there is little or no interest. thus limiting 
the burden on petitioners and respondents, as well as the adminis- 
tering authority.” H.R. Conf. Rep. No. 1156, 98th Cong., 2nd Sess. 
181, reprinied in 1984 U.S. Code Cong. & Admin. News 5220, 5298 
(emphasis added). Similarly, a House Report asserted that one pur- 
pose for a limitation on reviews was to: 


reduce the administrative burden on the Department of Com- 
merce of automatically reviewing every outstanding order even 
though circumstances do not warrant it or parties to the case 
are satisfied with the existing order. The increasing number of 
outstanding orders subject to review each year imposes an un- 
necessarily heavy burden on limited staff resources. 


H.R. Rep. No. 725, 98th Cong., 2d Sess. 22-23 (1984). 

Regardless of whether this legislative history compelled the ITA’s 
regulation to limit review to specified producers and exporters, and 
not specified importers, such a regulation is consistent with and 
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promotes the articulated statutory purpose of reducing the ITA’s 
burden in reviewing outstanding orders.* Moreover, the regulation 
is otherwise reasonable. 

ITA acted in accordance with its regulation when it declined to 
implement Floral Trade Council’s request for review of importers 
and their unnamed suppliers because the request was not for re- 
view of “specified individual manufacturers, producers, or export- 
ers” as required by 19 C.F.R. § 353.53a(a)(1). 

Floral Trade Council argues that the definition in 19 U.S.C. 
§ 1677(13) of “exporter” should also apply to the regulation’s word 
“exporter.” Section 1677(13) of title 19 defines “exporter” to include 
importers for purposes of calculating United States price, 19 U.S.C. 
§ 1677a, and foreign market value, 19 U.S.C. § 1677b(a\(3). There is 
no basis for transferring that definition to the very different pur- 
poses of a regulation implementing annual reviews of dumping 
rates applicable to foreign producers and exporters. 

Floral Trade Council further asserts that 19 U.S.C. § 1677e (1982 
& Supp. V 1987), which allows the ITA to use the “best information 
available” in assessing dumping duties against unresponsive parties 
subject to investigation, can be used to compel importers to identify 
their producers and exporters. Floral Trade Council contends that 
this power should remove its burden of identifying individual man- 
ufacturers, producers, or exporters as required by 19 C.F.R. 
§ 353.53a. Given the legislative history of the 1984 amendment 
demonstrating its purposes to include alleviating ITA’s administra- 
tive burden, requiring ITA to attempt to compel importers to re- 
spond in annual reviews is inappropriate. 

Additionally, the ITA rejected as untimely submitted Floral 
Trade Council’s April 18 letter which requested review of all Colom- 
bian growers. On March 8, 1988, the ITA set a March 31, 1988, 
deadline for review requests. See 53 Fed. Reg. 7383 (Dep’t Comm. 
1988). Floral Trade Council was not entitled to have ITA treat its 
April 18 letter as “relating back” to its March 31 letter for purposes 
of making a timely request for administrative review. The trial 
court found that the “March request was ambiguous and did not 
specify the alternative of investigation of all suppliers that plaintiff 
now seeks.” Floral Trade Council, 707 F. Supp. at 1344. Such a find- 
ing precludes Floral Trade Council from benefiting from application 
of the doctrine of relation back. Since the request as to all growers 
was not stated in the March letter, there is nothing for the April 
letter to relate back to. The trial court properly concluded that 
“ITA is not required to accept clarifications of unclear, ambiguous 

*The ITA generally imposes exporter-specific rates but has on two occasions since the 1984 amendment im- 
posed importer-specific rates for antidumping duties. See Replacement Parts for Self-Propelled Bituminous Paving 
Equipment from Canada, 51 Fed. Reg. 7600 (Dep’t Comm. 1986; Bicycle Speedometers from Japan, 52 Fed. Reg. 
42,329 (Dep’t Comm. 1987). In both instances the duty rate was calculated using an exporter (or manufacturer)/ 
importer combination. Thus, a request for review of a manufacturer or exporter would trigger an annual review 
even when an importer-specific rate was used. The ITA reverted to its standard practice of using exporter-specific 
rates when annual reviews were done in these cases. See Replacement Parts for Self-Propelled Bituminous Paving 


Equipment from Canada, 52 Fed. Reg. 28,169 (Dep’t Comm. 1987); Bicycle Speedometers from Japan, 53 Fed. Reg. 
7771 (Dep’t Comm. 1988). 
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or otherwise inadequate requests for administrative review after 
the deadline for submitting requests for administrative review has 
passed.” Id. We therefore uphold the trial court’s holding that Flo- 
ral Trade Council’s April 18 request for review of all growers was 
properly rejected by ITA as untimely. 

The decision of the Court of International Trade is 


AFFIRMED. 
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Cowen, Senior Circuit Judge. 


DECISION 


The United States appeals from a decision of the United States 
Court of International Trade which found that the Customs Service 
had improperly classified merchandise as “rectifiers and rectifying 
apparatus” under Item 682.60 of the Tariff Schedules of the United 
States (TSUS). Digital Equip. Corp. v. United States, 710 F. Supp 
1381 (Ct. Int’] Trade 1989). We affirm. 


I 


BACKGROUND 


The subject imported merchandise, which can generally be de- 
scribed as power supplies for computers, has been stipulated for the 
purpose of this action to be represented by the DEC Model H 
7862-C Computer Power Supply. 
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The Customs Service classified this merchandise as “rectifiers 
and rectifying apparatus” under Item 682.60 of the TSUS. Schedule 
6, part 5 of the TSUS includes: 


Generators, motors, motor-generators, converters (rotary or 
static), transformers, rectifiers and rectifying apparatus, and 
inductors; all of the foregoing which are electrical goods, and 
parts thereof: 


The appellee contended and the Court of International Trade 
agreed that these articles are properly classifiable under a provision 
which recognizes their use as parts of computers, namely, as parts 
of automatic data-processing machines and units thereof under 
Item 676.52 (now Item 676.54) of the TSUS. Schedule 6, Part 4, Sub- 
part G of the TSUS encompasses: 


Calculating machines; accounting machines, cash registers, 
eae machines, ticket-issuing machines, and simi- 
ar machines, all the foregoing incorporating a calculating 
mechanism: 


* * * * * * * 


Parts of automatic data-processing machines and units thereof. 


In his opinion, the trial judge described the functions of the im- 
ported article in nine detailed categories, and then found that the 
article contains four “elements which have an importance of their 
own vis-a-vis a computer, and a role which it would be unreasonable 
to treat as merely incidental or ancillary to rectification.” 

The trial judge considered authoritative reference works and 
found that they did not support the government’s interpretation of 
the term “rectifying apparatus”. 

Having found that the imported merchandise contained an abun- 
dance of important additional functions, the court concluded that 
the functional aspects of the imported article are not encompassed 
“by even the most generous interpretation of the tariff provision for 
rectifiers and rectifying apparatus.” Accordingly, the court held 
that under the “more than” doctrine, TSUS 682.60 is an inadequate 
and improper classification for the merchandise at issue, and that it 
should be properly classified under Item 676.52 of the TSUS as 
parts of computers. 


II 
OPINION 


“While the meaning of a classification term is a question of law, 
the issue of whether particular imported articles come within the 
definition of a classification term is a question of fact, subject to the 
clearly erroneous standard of review.” Simod Am. Corp. v. United 
States, 872 F.2d 1572, 1576, 7 Fed. Cir. (T) ——, —— (1989) (cita- 
tions omitted). 
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The basic factual issue in this case is whether the imported arti- 
cles come within the definition of “rectifiers or rectifying appara- 
tus” under Item 682.60 of the TSUS, as the Government contends, 
or whether the articles come within the definition of parts of com- 
puters, i.e., “parts of automatic data processing machines and items 
thereof” under Item 657.52 as the appellee contends. On this factu- 
al issue, there was conflicting testimony by the parties’ expert wit- 
nesses and the trial judge resolved the conflict in favor of the 
appellee. 

The Government has not attempted to establish and has not es- 
tablished that the trial court’s findings of fact are clearly errone- 
ous.! Instead, the Government contends that the issue involved in 
this case is a question of law on which the Government is entitled 
to a de novo review. In support of this position the Government re- 
lies on Hasbro Indus. Inc. v. United States, 879 F.2d 838, 7 Fed. Cir. 
(T) —— (1989). However, in that case we also held, as we had held 
in Simod Am., that whether an item comes within the definition of 
a classification term is a question of fact. Hasbro Indus., 879 F.2d at 
840, 7 Fed. Cir. (T) at ——. 

The courts have uniformly held that merchandise which consti- 
tutes more than a particular article or which has additional non- 
subordinate or coequal functions is not classifiable as that article. 
See, e.g., United States v. Flex Track Equip. Ltd., 458 F.2d 148 
(CCPA 1972); E. Green & Son v. United States, 450 F.2d 1396 (CCPA 
1971); Servo-Tek Prods. Co. v. United States, 416 F.2d 1398 (CCPA 
1969). 
_ As stated, supra, the trial judge made the factual findings that 

the imported merchandise has four additional functions which are 
not incidental or ancillary to “rectifiers or rectifying apparatus”. 
The Government has made no effort to show that these findings are 
clearly erroneous, and since we find that there are two permissible 
views of the evidence in this case, we cannot find that the trial 
court’s findings of fact are clearly erroneous, whether the findings 
are based on credibility determinations, on documentary evidence, 
or on inferences from other facts. Anderson v. Bessemer City, 470 
U.S. 564, 574 (1985). 

Consequently, we hold that the trial judge correctly concluded, as 
a matter of law, that the articles in issue should have been classi- 
fied by the Customs Service in TSUS 676.52 as “parts of automatic 
data processing machines or parts thereof.” 

Fedtro, Inc. v. United States, 376 F. Supp 1398 (Cust. Ct. 1974) in- 
volved the same provision, which is in dispute here, Item 682.60 of 
the TSUS. The imported article in that case consisted of a multi- 
purpose deluxe battery charger with a silicon diode, which was de- 
signed to perform two functions: (1) to recharge dry cell batteries 
and (2) to test the degree of charge on 1.5 volt batteries. There, as 
here, the government argued that the testing function was inciden- 


1See Appellant’s Reply Brief at 5-6 n.7. 
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tal or auxiliary and therefore, that the article was properly classifi- 
able as a “rectifying apparatus”. The scope and meaning of the 
term “rectifying apparatus” in Item 682.60 were examined in depth 
by the Court, which relied on several sources including the Brussels 
Nomenclature of 1955. The court disagreed with the government’s 
contention, finding that the testing light structure and its circuitry 
added a function which was significantly different from the rectify- 
ing function. Therefore, the court held that the merchandise was 
more than a rectifying apparatus. 

Similarly, in an analogous decision by the Court of Customs and 
Patent Appeals, Fedtro, Inc. v. United States, 449 F.2d 1395 (CCPA 
1971), the court, applying the “more than doctrine”, found that the 
merchandise in that case performed a significantly different func- 
tion than the article described in the classification relied upon by 
the Customs Service. 

We emphasize the fact that the imported device in issue here con- 
tains more significantly different functions than the devices in ei- 
ther of the Fedtro cases. 


CONCLUSION 


We agree with the findings of the trial court. These findings are 
not disputed by the Government and, in our opinion, are dispositive 
of the issue presented in this appeal. We also agree with the conclu- 
sions in the well-reasoned opinion of Judge Watson. Accordingly, 
the decision of the Court of International Trade, which held that 
the merchandise should be classified under Item 676.52 of the 
TSUS, is 


AFFIRMED. 


BissELL, Circuit Judge, dissenting. 

I respectfully dissent because the majority has mischaracterized 
the issue. The issue is not the factual question of whether these par- 
ticular imports fit within the classification term “rectifying appara- 
tus.” The issue instead is the legal question of whether the judge 
properly defined the term “rectifying apparatus.” 

First, Digital Equipment Corporation does not dispute that its im- 
ported items are computer power supplies, albeit more sophisticated 
and complex than those available in 1962 when the pertinent TSUS 
provisions were enacted. Second, based on a review of the 1955 
Brussels Nomenclature, technical lexicons and dictionaries, and tes- 
timony from both the government’s and importer’s experts, the tri- 
al judge determined that the term “rectifying apparatus” in Item 
682.60 allows for functions in addition to rectification. Additionally, 
it is my view that, at the time Congress enacted the 1962 TSUS, it 
intended the term to encompass “power supplies,” including power 
supplies for computers. Accordingly, the trial judge erred as a mat- 
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ter of law by defining “rectifying apparatus” to exclude certain 
modern computer power supplies solely on the basis of complexity. 
Tariff schedules are not frequently revised and of necessity are 
drafted to accommodate technological advancements. There is noth- 
ing in the 1962 TSUS or its legislative history that warrants limit- 
ing the definition of “rectifying apparatus” to power supplies of a 
particular complexity or era. Therefore, I would reverse. 
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Before Markey, Chief Judge, Ricx, Circuit Judge, and DuMBAULD, 
Senior Judge.* 


Markey, Chief Judge. 

The United States, the United States Department of Commerce, 
C. William Verity, Jr., Secretary of the United States Department 
of Commerce and the Timken Company (collectively Appellants) ap- 
peal from a decision of the Court of International Trade granting 
partial summary judgment in favor of NTN Bearing Corporation of 
America, American NTN Bearing Manufacturing Corporation and 
NTN Toyo Bearing Company, Ltd. (collectively NTN), enjoining fur- 
ther collection from NTN of estimated dumping duties on tapered 
roller bearings (TRBs) four inches or less in outer diameter, and re- 
quiring immediate return of estimated dumping duties previously 
collected on such TRBs. NTN Bearing Corp. v. United States, 705 F. 


*The Honorable Edward Dumbauld, Senior Judge, United States District Court for the Western District of 
Pennsylvania, sitting by designation. 
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Supp. 594 (Ct. Int’] Trade 1989). We remand with directions to va- 
cate the injunction against duty collection and the requirement for 
return of duties previously collected. 


I. BackGROUND 


TRBs have been the subject of an array of antidumping suits in- 
volving numerous parties for more than a decade. The International 
Trade Administration of the United States Department of Com- 
merce (ITA) issued its first antidumping duty order covering NTN’s 
TRBs from Japan (Order I) in 1976. 41 Fed. Reg. 34,974 (1976). ITA 
later refined Order I to include only TRBs of four inches or less out- 
er diameter. 46 Fed. Reg. 40,550 (1981). 

Following administrative review, ITA revoked Order I as to NTN 
because it found that NTN was no longer making sales at less than 
fair value. 47 Fed. Reg. 25,757 (1982). Timken Company challenged 
that revocation, in a suit still pending after several appeals from 
and remands to ITA. See Timken Co. v. United States, 673 F. Supp. 
495 (Ct. Int’] Trade 1987). 

The present suit had its beginning in 1986, when Timken filed an- 
other antidumping petition directed, inter alia, to NTN’s TRBs of 
all outer diameter sizes and TRB components. ITA investigated, 
found a 47.05% dumping margin, and issued an antidumping order 
(Order II) based on that finding. 52 Fed. Reg. 37,353 (1987). ITA 
found certain clerical errors and reduced the margin to 36.53%. 52 
Fed. Reg. 47,955 (1987). In this suit, NTN challenged Order II, alleg- 
ing: 1) it improperly includes TRBs of four inches or less outer di- 
ameter; 2) it is unsupported by substantial evidence; and 3) it con- 
tains additional clerical errors. 

NTN moved for partial summary judgment on its claim that Or- 
der II improperly included TRBs of four inches or less outer diame- 
ter already covered by Order I. Appellants cross-moved for a partial 
summary judgment that Order II properly included those TRBs. On 
February 1, 1989, the Court of International Trade granted partial 
summary judgment to NTN holding Order II void as to TRBs of four 
inches or less. The trial court went on, however, to forbid further 
collection of estimated dumping duties on TRBs of four inches or 
less outer diameter and to order return of duties previously collect- 
ed on such TRBs. 

The trial court declined to say there was no just reason for delay 
pursuant to Rule 54(b), Fed. R. Civ. P. Denying Appellants’ motions 
for clarification of its instructions respecting duties as an injunction 
and for stay pending appeal, the court ordered immediate compli- 
ance with those instructions. 
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II. Issues! 


1. Whether this court has jurisdiction. 

2. Whether the lower court erred in enjoining future collection of 
estimated duties and in requiring return of previously collected 
duties. 


III. Opinion 


A. Jurisdiction: 


The Court of International Trade’s instructions respecting duties 
constitute an injunction, appealable pursuant to 28 U.S.C. 1292(c\1) 
(1982), notwithstanding the court’s refusal to style it as such. The 
court forbade further collection of estimated duties and required re- 
turn of previously collected duties. “[FJor purposes of appeal, an in- 
junction is an order requiring a party to do or refrain from doing 
something that is an integral part of the very matter in litigation 
***” J. Moore, J. Lucas & K. Sinclair, Moore’s Federal Practice, 
65.21 (1989). 


B. The Injunction: 

The Court of International Trade has broad injunctive powers. 
See 28 U.S.C. §§ 1585, 2643(c)\(1) (1982). Those powers, however, may 
not be used to create a right but only to enforce an existing right. 
Moore’s Federal Practice at 65.08. Absent a final court decision in 
its favor, NTN has no right to the injunctive relief granted here.? 

The governing statutes and regulations in antidumping cases 
clearly define the Court of International Trade’s remedial powers in 
such cases. See American Air Parcel Forwarding Co., Ltd. v. United 
States, 515 F. Supp. 47, 52 (Ct. Int’] Trade 1981). As was said in Mel- 
amine Chemicals, Inc. v. United States, 732 F.2d 924, 934 (Fed. Cir. 
1984) (emphasis in original), “The administrative handling of the in- 
volved entries of [merchandise] can be [a]ffected only by (1) a pre- 
liminary injunction pursuant to 19 U.S.C. § 1516a(c)(2),° or (2) a fi- 
nal court decision adjudicating the legality, vel non, of the chal- 
lenged determination. 19 U.S.C. § 1516(e).” Before a final court 
decision, therefore, the agency determination governs entry of mer- 
chandise. 19 U.S.C. § 1516a(cX1) (1988). 

A partial summary judgment is not a final decision. Hence the 
trial court’s instructions respecting duties constituted an improper 
attempt to affect the administrative handling of entries prior to any 
final court decision.‘ Following an affirmative agency finding of 
dumping, estimated duties are to be collected pending liquidation. 


lWe decline the suggestion that we review on its merits the nonappealable grant of partial summary judgment. 

2The trial court set forth no reasons for granting the injunction. See Fed. R. Civ. P. 52(a), 65(d). A remand to 
enable an explication of the court’s reasons would be fruitless here, where NTN clearly has no right in law to the 
injunction. 

3The trial court did not in this case enjoin liquidation pursuant to Section 1516a(cX2). Liquidation of TRBs was 
enjoined in the related case. Timken Co. v. United States, 6 C.1.T. 76 (1983). 

‘It is unnecessary in this case, therefore, to decide whether “final” as used in Melamine, can be applied to any 
decision of the Court of Internationai Trade which remains appealable to this court. 
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19 U.S.C. § 1516(b), (f) (1988); 19 C.F.R. § 353.39(e). .48(c) (1989). Be- 
cause the agency determination requiring deposit of estimated an- 
tidumping duties operates until a final court decision adverse to 
that of the agency, estimated duties are properly collectable from 
NTN. 

Before liquidation, refund of antidumping duties is authorized on- 
ly where there has been clerical error. 19 U.S.C. § 1520(a)(4) (1988). 
The court’s partial summary judgment on which the injunction is 
apparently based rests not on clerical error, but on an improper ad- 
ministrative procedure. Thus, return of estimated duties must await 
a final court decision and liquidation by the agency in accordance 
with that decision. 


Costs 
NTN shall bear the costs of this appeal. 


CONCLUSION 


We remand to the Court of International Trade with direction to 
vacate its injunction against collection of estimated antidumping 
duties and its requirement for refund of estimated duties previously 
collected. 


REMANDED 
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Before Markey, Chief Judge, Rich Circuit Judge, and DumBauLp, Se- 
nior Judge.* 


Ricu, Circuit Judge. 

The United States Department of Commerce (Commerce) appeals 
from the May 26, 1989, order of the Court of International Trade 
(CIT), Court No. 87-06-00738, granting plaintiff-appellee Timken’s 
application for a writ of mandamus and ordering Commerce to pub- 
lish notice in the Federal Register of the CIT’s decision in Timken 
Co. v. United States, 714 F. Supp. 535 (CIT 1989). We affirm. 


BACKGROUND 


In 1986, Timken filed an antidumping duty petition with Com- 
merce, alleging that two companies were selling tapered roller bear- 
ings (TRBs) manufactured in the People’s Republic of China (PRC) 
in the United States at less than fair value. Upon investigation, 
Commerce determined that only one of the companies, Premier 
Bearing and Equipment, Ltd., was selling TRBs at less than fair 
value, and so excluded the other company, defendant-appellee Chi- 
na National Machinery and Equipment Import and Export Corp. 
(CMEC), from the resulting antidumping duty order. 

Timken appealed Commerce’s final determination to the CIT, and 
sought a temporary restraining order (TRO) and a preliminary in- 
junction to enjoin liquidation of TRBs imported by CMEC during 
the pendency of the appeal. The CIT denied both the TRO and the 
preliminary injunction. See Timken Co. v. United States, 11 CIT 
——, No. 87-82 (1987). However, after hearing the merits of the ap- 
peal, the CIT found error in Commerce’s determination of the 
dumping margin with respect to CMEC and so remanded to Com- 
merce for a redetermination of the dumping margin. See Timken 
Co. v. United States, 699 F. Supp. 300 (CIT 1988). Upon remand, 
Commerce recalculated a dumping margin by CMEC of 4.69%. On 
March 22, 1989, the CIT affirmed Commerce’s recalculation of the 
dumping margin in Timken Co. v. United States, 714 F. Supp. 535, 
and entered a final judgment dismissing the action. 

Liquidation of entries after a final decision of the CIT or of this 
court is governed by 19 USC 1516a(e) (1988), which states in the last 
sentence thereof that “notice of the court decision shall be pub- 
lished within ten days from the date of issuance of the court deci- 
sion.”? However, Commerce is of the opinion that a decision of the 


*Edward Dumbauld, Senior Judge, United States District Court for the Western District of Pennsylvania, sit- 
ting by designation. 
1 Timken Co. v. United States, 715 F. Supp. 373 (CIT 1989). 
2The full text of § 1516a(e) is as follows: 
(e) Liquidation in accordance with final decision 
If the cause of action is sustained in whole or in part by a decision of the United States Court of International 
Trade or of the United States Court of Appeals for the Federal Circuit—— 

(1) entries of merchandise of the character covered by the published determination of the Secretary, 
the administering authority, or the Commission, which is entered or withdrawn from warehouse, for con- 
sumption after the date of publication in the Federal Register by the Secretary or the administering au- 
thority of a notice of the court decision, and 

(2) entries, the liquidation of which was enjoined under subsection (cX2) of this section, 

Continued 
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CIT is not final for the purposes of publication of notice until either 
(1) an appeal is decided by this court, or (2) the time for appeal ex- 
pires. Therefore, Commerce did not publish notice of the CIT deci- 
sion within 10 days of March 22, 1989. 

On May 10, 1989, Timken filed an application for a writ of man- 
damus, seeking to compel Commerce to publish notice of the March 
22, 1989 decision in the Federal Register.* On May 22, 1989, CMEC 
filed a timely notice of appeal to this court, appealing the March 22, 
1989 decision of the CIT. On May 26, 1989, the CIT granted 
Timken’s application for a writ of mandamus, finding that 
§ 1516a(e) created a clear obligation on the part of Commerce to 
publish the CIT decision within 10 days of issuance, or April 1, 
1989, regardless of whether an appeal is taken or the time for ap- 
peal has run. See Timken, 715 F. Supp. 373, 378. 


OPINION 


The parties do not dispute the requirements for issuing a writ of 
mandamus. In particular, there must be: (1) a clear duty on the part 
of the defendant to perform the act in question; (2) a clear right on 
the part of the plaintiff to demand the relief sought; and (3) an ab- 
sence of an adequate alternative remedy. Maier v. Orr, 754 F.2d 
973, 983 (Fed. Cir. 1985); Kerr v. United States Dist. Court for the 
Northern Dist. of California, 426 U.S. 394, 402-03 (1976). In the pre- 
sent case, the existence of both the right and the duty hinges on the 
proper interpretation of § 1516a(c)(1) ¢ , and in particular on wheth- 
er these sections require publication of a CIT decision which has ei- 
ther been appealed or which is still appealable. 

Both parties, as well as the CIT, concentrate heavily on what is 
meant by the word “final” in the heading and the body of 
§ 1516a(e). The term “final decision” can mean different things in 
different situations. Specifically, a court decision can be “final” in 
the sense that a court is done with the action and has entered final 
judgment. This is the meaning that is used, for example, in 28 USC 
1295(a\(5) (1982), which states that this court has exclusive jurisdic- 
tion over “an appeal from a final decision of the United States 
Court of International Trade.” Alternatively, a court decision can 


shall be liquidated in accordance with the final court decision in the action. Such notice of the court decision shall 
be published within ten days from the date of the issuance of the court decision. [Emphasis ours.] 
3The timing of publication of notice is of great importance to the parties. Under section 1516a(c), unless liqui- 
dation is enjoined by the CIT, liquidation continues under the original Commerce determination until publication 
of a CIT or Federal Circuit decision not in harmony with Commerce’s determination. Thus, in the present case, 
liquidation of CMEC’s entries is currently taking place without assessment of antidumping duties, but would be 
suspended and made subject to collection of estimated antidumping duties of 4.69% upon publication of notice of 
the March 22, 1989 CIT decision. 
419 USC 1516a(cX1) reads as follows: 
(1) Liquidation in accordance with determination 
Unless such liquidation is enjoined by the court under paragraph (2) of this subsection, entries of merchandise 
of the character covered by a determination of the Secretary, the administering authority, or the Commission 
contested under subsection (a) of this section shall be liquidated in accordance with the determination of the Sec- 
retary, the administering authority, or the Commission, if they are entered, or withdrawn from warehouse, for 
consumption on or before the date of publication in the Federal Register by the Secretary of the administering 
authority of a notice of a decision of the United States Court of Appeals for the Federal Circuit, not in harmony 
with that determination. Such notice of a decision shall be published within ten days from the date of the issu- 
ance of the court decision. [Emphasis ours.] 
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be final in the sense that the court has conclusively decided the con- 
troversy and the decision can no longer be attacked, either collater- 
ally or by appeal. This is the meaning that is used, for example, in 
28 USC 2645(c) (1982), which states that 


[a] decision of the Court of International Trade is final and con- 
clusive, unless a retrial or rehearing is granted * * * or an ap- 
peal is taken to the Court of Appeals for the Federal Circuit 


Perhaps a better term for this second kind of final decision would 
be a “conclusive” decision. 

Commerce maintains that the latter definition of “final” is in- 
tended in § 1516a(e), relying on the above language in 28 USC 
2645(c), various theories of statutory construction, and certain legis- 
lative history. On the other hand, Timken argues, and the CIT 
agreed, that the former definition is intended, also relying on theo- 
ries of statutory construction and other legislative history. 

We are of the opinion that an appealed CIT decision is not a “fi- 
nal court decision” within the plain meaning of § 1516a(e). Most 
persuasive is the fact that the term “final court decision” must be 
read together with the words that follow, specifically, “in the ac- 
tion.” An “action” does not end when one court renders a decision, 
but continues through the appeal process. Thus, an appealed CIT 
decision is not the final court decision in the action. In this context, 
the word “final” is used as it is used in 28 USC 2645(c), i.e., to mean 
“conclusive.” Thus, § 1516a(e) does not require liquidation in accor- 
dance with an appealed CIT decision, since that section requires 
that liquidation take place in accordance with the final court deci- 
sion in the action.® 

However, this conclusion is not dispositive of the present appeal, 
since the issue before us is not how liquidation should take place, 
but when notice of an adverse decision of this court or the CIT must 
be published. The word “final” is used only in two places in 
§ 1516a(e), whereas in the remainder of both § 1516(c)\(1) and (e), the 
words “decision” or “court decision” are used by themselves. “It is a 
cardinal rule of statutory construction that significance and effect 
shall, if possible, be accorded to every word” in a statute. United 
States v. Lexington Mill & Elevator Co., 232 U.S. 399, 410 (1914); 
United States v. Menasche, 348 U.S. 528, 538 (1955). It follows that 
if a word is used in one phrase but omitted in another, the two 
phrases are intended to mean something different. We are of the 
opinion that Congress intentionally used the word “final” only once 
in § 1516a(e) to convey one meaning, but omitted the word else- 
where in that section and in §1516a(cX1) to convey another 
meaning. 


5Because the issue is not before us in this appeal, we need not decide whether a decision of this court is “final” 
within the meaning of § 1516a(e) before the time for application for certiorari to the Supreme Court expires. 
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In particular, the terms “decision” and “court decision” are used 
in § 1516a(c\(1) and (e) to denote a decision which is final as far as 
the rendering court is concerned, even though that decision may be 
subject to appeal. In support of this interpretation, we merely point 
to the last sentence of § 1516a(c\(1), which states: “Such notice of a 
decision shall be published within ten days from the date of the is- 
suance of the court decision.” It is nonsensical to say that a court 
decision issues only when the time for appeal expires; a decision is- 
sues when judgment is entered. Nor do we find it credible to say 
that a CIT decision does not exist until the time for appeal expires; 
such an interpretation is contrary to both the common meaning of 
the term and its use in statutes such as 28 USC 1295(a\(5) and 28 
USC 2645.° 

Our interpretation is also supported by the legislative history. 
Unless the agency is required to publish notice of a CIT decision not 
in harmony within 10 days of the issuance of the decision (regard- 
less of the time for appeal or of whether an appeal is taken), 
§ 1516a(c\1) would require that the agency’s determination contin- 
ue to govern entries even after the CIT’s decision. However, the 
House Committee report, in discussing § 1516(a), states that the 
agency’s determination will govern only that merchandise which is 
“entered prior to the first decision of a court which is adverse” to 
that determination. H.R. Rep. No. 317, 96th Cong., 1st Sess. 182 
(1979) (emphasis added). In this case, the CIT has rendered the 
“first decision of a court” which is adverse to the agency’s determi- 
nation. Thus, publication is required to terminate liquidation in ac- 
cordance with the agency’s determination. ’ 

Thirdly, our interpretation of § 1516a(c\(1) is not, as urged by the 
government, contrary to this court’s decision in Melamine Chemi- 
cals, Inc. v. United States, 723 F.2d 924 (Fed. Cir. 1984). In Mela- 
mine, as in this case, Commerce found no dumping by the foreign 
importer, but the CIT disagreed and remanded the case to Com- 
merce for a new determination. The CIT also ordered recision of 
Commerce’s negative determination. However, unlike this case, the 
CIT never entered final judgment. The appeal to this court in Mela- 
mine was taken directly from the recision and remand order of the 
CIT. The domestic manufacturer, Melamine Chemicals, Inc., urged 
on appeal that the agency be required to publish notice of the CIT 


6We do, however, agree that a decision must be “final” in the sense that the CIT has entered final judgment in 
order tc require publication of notice under § 1516a(cX1) and (e). This is the strict holding of Melamine Chemicals, 
Inc. v. United States, 732 F.2d 924 (Fed. Cir. 1984) (discussed at length, infra). 

7 As evidence of the contrary interpretation, the government points to the relevant Senate report, which states 
that “in the usual case, liquidation would proceed in accordance with the decision under challenge while litiga- 
tion is proceeding.” S. Rep. No. 249, 96th Cong., 1st Sess. 248 (1979). However, this passage must be read in con- 
text together with the next sentence, which reads: 

If the court issues a decision which is contrary to the challenged determination decision, then the adminis- 
tering authority is to publish notice of the adverse decision in the Federal Register within 10 days and all 
entries which occur on or after the date of publication are to be liquidated in accordance with the court’s 
decision. [Emphasis ours.]} 
Id. Read together, the two sentences are ambiguous, primarily because the report refers to only a single review- 
ing “court”, when in fact, agency determinations are reviewable by both the CIT and this court. Thus, assuming 
that the report is only referring to review by a single court, i.e., the CIT (at the time, the Customs Court), the 
phrase “while litigation is proceeding” is limited to the duration of proceedings before the CIT. 
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decision so that liquidation could proceed in accordance with that 
decision. This court disagreed, holding that the CIT’s decision was 
not final within the meaning of § 1516a. See Melamine, 732 F.2d at 
934. 

The holding in Melamine is completely consistent with our inter- 
pretation of § 1516a(c)(J) and (e) in the present case. The decision of 
the CIT in Melamine wes not “final” under any interpretation of 
that term. The CIT never entered final judgment; it simply entered 
an interlocutory order rescinding the agency’s determination and 
remanding for an new determination. Therefore, there is no ques- 
tion that publication was not required in Melamine. 

However, Commerce argues that certain broad language in Mela- 
mine is in conflict with the present opinion. In particular, Mela- 
mine, 732 F.2d at 934, states: 


Absent an injunction, 19 U.S.C. § 1516a requires that the chal- 
lenged determination shall govern the liquidation of entries 
“while the litigation is proceeding.” See S. Rep. No. 96-249, 
96th Cong., 1st Sess. 248 (1979) * * * The litigation is proceed- 
ing on appeal and there has been no final court decision on the 
validity of the challenged determination. 


First, we note that the Senate report cited in support of the above 
language is ambiguous in its meaning, see note 7, supra. Secondly, 
the issue in Melamine was not what constitutes a “final court deci- 
sion” in all cases, but whether the particular decision before the 


court was final. In view of the fact that the CIT decision reviewed in 
Melamine was not “final” no matter what definition of that word is 
considered, the language quoted above (except for the last 15 words) 
was not necessary to the decision, and consequently not binding on 
this court. 

Finally, we look to what effect our interpretation has on the stat- 
utory scheme. If the CIT (or this court) renders a decision which is 
not in harmony with Commerce’s determination, then Commerce 
must publish notice of the decision within ten days of issuance (i.e., 
entry of judgment), regardless of the time for appeal or of whether 
an appeui is taken. Under § 1516a(c)(1}, the effect of the publication 
is to indicate that liquidation should no longer take place in accor- 
dance with Commerce’s determination. Further, § 1516a(e) indicates 
that if the CIT (or this court) issues such an adverse final decision, 
then all entries after publication of notice of that adverse decision 
will be liquidated in accordance with the final, i.e. conclusive, court 
decision in the action. However, since there is no way to know what 
the conclusive decision wili be at the time notice of the CIT decision 
is published, it is necessary to suspend liquidation until there is a 
conclusive decision in the action. 

Only this scheme is consistent with the following excerpt from 
the legislative history: 
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Generally, there is a presumption of correctness regarding the 
administrative level determination. Therefore, present law re- 
quires that merchandise be liquidated in accordance with the 
administrative decision if entered prior to the first decision of a 
court which is adverse to that decision. This presumption is 
continued under the bill * * *. 


H.R. Rep. No. 317, 96th Cong., Ist Sess. 182 (1979). The scheme is 
logical; since Commerce’s determination is presumed correct, Com- 
merce should liquidate in accordance with that determination while 
the presumption exists. However, if the CIT or this court renders a 
decision which is contrary to that determination, the presumption 
of correctness disappears. Thereafter, Commerce should suspend liq- 
uidation until there is a conclusive court decision which decides the 
matter, so that subsequent entries can be liquidated in accordance 
with that conclusive decision. We also note that this scheme avoids 
the “yo-yo” effect which this court found potentially offensive in 
Melamine. See Melamine, 732 F.2d at 934. In particular, because an 
adverse CIT decision merely suspends liquidation, no “flip-flop” 
takes place if this court subsequently reverses the CIT. 

As a final matter the third element of a mandamus action, the 
lack of an adequate alternative remedy, was met in this case. Com- 
merce suggests that as an alternative remedy, Timken could have 
sought an injunction pursuant to 19 USC 1516a(c\(2). We do not, 
however, consider such an alternative remedy to be adequate, since 
Timken would be required to prove that an injunction was appropri- 
ate under the circumstances. Zenith Radio Corp. v. United States, 
710 F.2d 806 (Fed. Cir. 1983). Timken should not be required to pre- 
sent such proof, since it already has a clear statutory right to the 
claimed relief. 

The court below held that Commerce was obligated to publish no- 
tice of the March 22, 1989 CIT decision by April 1, 1989. We agree 
with this holding, and affirm. 


AFFIRMED 
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(Slip Op. 89-176) 
BERGEN Hupson Roorinc Co., INc., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 81-12-01629, etc. 
[Application for attorney fees denied.] 
(Dated December 28, 1989) 


Errol Blank for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, (John J. Manon), Civil Division, United 
States Department of Justice for defendant. 


OPINION 


Restani, Judge: Plaintiff's attorney has filed an application seek- 
ing attorneys fees under the Equal Access to Justice Act (EAJA), 28 
U.S.C. § 2412(d) (1982 & Supp. V 1987). Among the applicant’s bur- 
dens is the burden of alleging that the government’s position was 
not “substantially justified,” which shall be determined on “the re- 
cord * * * which is made in the civil action for which fees and other 
expenses are sought.” 28 U.S.C. § 2412(d\1\B) (as amended). The 
applicant made its allegation and defendant responded indicating 
its reasons for non-capitulation at various stages. The applicant re- 
plied by letter alleging that the government’s reasoning was faulty. 

As the court understands the facts of this case, soon after resolu- 
tion of an appeal regarding classification of a different product, but 
involving a legal issue, which the parties agreed was applicable to 
this case, stipulated judgments were signed by the court concluding 
the cases at hand. The appellate case precipitating the resolution 
was Elbe Products Corp. v. United States, 846 F.2d 743 (Fed. Cir. 
1988). Because no litigation regarding the substantive issues oc- 
curred before the court in these cases, there is nothing in the record 
of these cases permitting assessment in the usual manner of wheth- 
er or not the government was substantially justified in its position 
in these cases or when it might have ceased to be justified. 

Assuming arguendo that the court may look outside the record of 
these cases, it is not clear which case would provide a suitable proxy 
record or whether such a record resolves any of the relevant issues. 
That is, the government prevailed in V.G. Nahrgang Co. S/A 
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Anthony Packaging v. United States 6 CIT 85, reh’g den., 6 CIT 210 
(1983), aff'd 741 F.2d 1363 (Fed. Cir. 1984), the original test case 
under which some of the actions before the court were suspended. 
In Bowe Co. v. United States, Court No. 83-11-01590 (CIT July 14, 
1988), another test case covering these actions, a consent judgment 
was entered in plaintiff's favor following the Elbe Products decision. 
As the case was settled the court never finally examined the merits 
of Bowe, and an interim memorandum indicates that the proper 
classification applicable to the product at issue in Bowe was not 
clear to the court. The cases at hand were never suspended under 
Elbe Products, although the Bowe case was stayed at a late point in 
its history pending appellate resolution of Elbe. 

In any case, it may not be permissible to look outside the record, 
in other words to judge the parties’ conduct on the basis of their ac- 
tions in related litigation. See United States v. 1378.65 Acres of 
Land, 794 F.2d 1313, 1317 (8th Cir. 1986) (analysis of substantial 
justification is limited to the record “[s]o as to prevent a fee applica- 
tion * * * from sprouting into a second major litigation * * *”). Al- 
though the court is to look at the law in existence at the time of the 
litigation whatever its source, Devine v. Sutermeister, 733 F.2d 892, 
895 (Fed. Cir. 1984), the facts and parties’ reactions to developments 
in the law can only be judged on the basis of the record of the ac- 
tion. See Bailey v. United States, 721 F.2d 357, 360-61 (Fed. Cir. 
1983). 

In this litigation plaintiff chose the test case mechanism as well 
as particular test cases. It chose not to actively litigate the cases 
now before the court. The records of these cases show no attempt to 
obtain immediate judgments, but they do show reasonably prompt 
resolution following Elbe Products.2 The court can only conclude 
from this record of multiple test cases with varying results, and ul- 
timate resclution based on an entirely separate case, that the law 
as applied to the particular product at issue was sufficiently unset- 
tled so that litigation was justified. EAJA fees may be denied based 
on the existence of special circumstances, such as unsettled law. 
Traveler Trading Co. v. United States, 13 CIT ——, 713 F. Supp. 
409, 413 (1989) (citing Donovan v. Miller Properties, Inc. 547 F. 
Supp. 785, 790 (M.D. La. 1982), aff'd on other grounds, 711 F.2d 49 
(5th Cir. 1983)). 

Basically, what is before the court in the record of these particu- 
lar cases are summonses, judgments, suspension papers and some 
extension of time papers. Surely, if substantial fees were incurred it 
was in connection with some other action or actions. If fees are to 
be awarded, ordinarily they should be awarded in connection with 

1If the concept of the record could be expanded so that the record of a test case may be reviewed for fee pur- 


poses as to the cases suspended thereunder, such exception shold not be applied where multiple test cases have 
been deemed suitable and where one was resolved in the government’s favor. 


2If any delay did occur, it did not appear to be troubling to plaintiff, or to occasion fees. 
*The prior precedents cited by the parties in this fee litigation and in Bowe are not harmonized easily. Like- 


wise, the legislative history of the various tariff provisions which might be applicable is confused. See Elbe Prod- 
ucts, 846 F.2d at 745. 
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cases with a record of some action so that liability for fees can be 
judged properly. The court cannot award fees merely because plain- 
tiff obtained favorable judgment in these cases. See Gavette v. Office 
of Personnel Management, 808 F.2d 1456, 1456-66 (Fed. Cir. 1986). 
For all of the reasons mentioned the court concludes that based on 
this record the court must find that either defendant was “substan- 
tially justified,” or “special circumstances” exist which makes “an 
award of fees unjust.” 28 U.S.C. § 2412(d\(1)(A) (as amended). 

As the court finds, based on the record and the language of the 
statute, that an award of fees is not permissible in these cases, it 
need not address such other interesting questions as whether the 
claim for fees was abandoned as part of a settlement, whether suffi- 
cient documentation of fees was presented, or even if the fees 
sought are sufficiently related to this litigation so as to be covered 
by the applicable law. The application is denied. 





(Slip Op. 89-177) 
Gualna Corp. OF AMERICA, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 86-09-01110, etc. 


(Dated December 28, 1989) 


Errol Blank for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, (John J. Mahon), Civil Division, United 
States Department of Justice for defendant. 


OPINION 


Restani, Judge: These applications for fees are based on the same 
facts as are discussed in Bergen Hudson Roofing Co. v. United 
States, Slip Op. 89-176, December 28, 1989. The only distinguishing 
feature is that the underlying cases were filed in 1986 and 1988 so 
that none of them were ever suspended under V.G. Nahrgang Co. 
S/A Anthony Paglialungo v. United States, 6 CIT 85, reh. den., CIT 
210 (1983). The records of the cases are even more sparse than the 
records in the Bergen Hudson cases. As with Bergen Hudson no ac- 
tive litigation occurred in these matters. 

The record indicates the parties did not consider the law settled 
in this complicated area until Elbe Products Corp. v. United States, 
846 F.2d 743 (Fed. Cir. 1988) was decided. The litigation was con- 
cluded by stipulated judgment a reasonable length of time 
thereafter. 

The reader is referred to Bergen Hudson for a fuller explanation 
of the court’s decision. The application for fees under 28 U.S.C. 
§ 2412(d) (1982 & Supp. V 1987) is denied. 
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(Slip Op. 89-178) 
KMW Jounson, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 81-10-01421 


MEMORANDUM OPINION AND ORDER 


The Customs Service classified certain components of a papermaking machine as 
“(industrial machinery * * * for the treatment of materials by a process involving a 
change of temperature, * * * and parts thereof,” under item 661.70, TSUS, with duty 
at the rate of 6 per centum ad val. Plaintiff protests the classification and contends 
that the imported merchandise is properly classifiable as “[mJachines for making 
cellulosic pulp, paper, or paperboard,” under item 668.00, TSUS, with duty at the 
rate of 3.5 per centum ad val. The parties have stipulated to the facts, and have sub- 
mitted this action for decision in lieu of trial. 

Held: The imported merchandise was properly classified by the Customs Service, 
as “{ijJndustrial machinery * * * for the treatment of materials by a process involv- 
ing a change of temperature, * * * and parts thereof,” under item 661.70, TSUS. 
Stare decisis required the application of the doctrine that merchandise is classified 
according to its condition at the time of importation, and the doctrine of “entireties” 
required that only merchandise in a single importation may be classified as an 
“entirety.” 

[Judgment for defendant.]} 


(Dated December 28, 1989.) 

Ross & Hardies, (Joseph S. Kaplan on the briefs, and Michelle F. Forte Of Coun- 
sel), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (M. Susan 
Burnett and (Edward N. Maurer, United States Customs Service, Of Counsel), for 
defendant. 


Re, Chief Judge: The question presented in this case pertains to 
the proper classification, for customs duty purposes, of certain mer- 
chandise imported from Sweden and described on the customs in- 
voice as “remaining parts for dryer section” of a papermaking 
machine. 

The merchandise entered at the port of Chicago in 1977, and was 
classified by the Customs Service as “[i]ndustrial machinery * * * 
for the treatment of materials by a process involving a change of 
temperature, * * * and parts thereof,” under item 661.70 of the 
Tariff Schedules of the United States (TSUS), with duty at the rate 
of 6 per centum ad valorem. Plaintiff protests the classification, and 
contends that the imported merchandise should properly be classi- 
fied as an “entirety” as “[mJachines for making cellulosic pulp, pa- 
per, or paperboard,” under item 668.00, TSUS, with duty at the rate 
of 3.5 per centum ad valorem. 

The pertinent statutory provisions of the tariff schedules are as 
follows: 


Classified under: 
Schedule 6, Part 4, Subpart A: 


Industrial machinery, plant, and similar laboratory equipment, 
whether or not electrically heated, for the treatment of materi- 
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als by a process involving a change of temperature, such as 
heating, cooking, roasting, distilling, rectifying, sterilizing, pas- 
teurizing, steaming, drying, evaporating, vaporizing, con- 
densing, or cooling; instantaneous or storage water heaters, 
nonelectrical; all the foregoing (except agricultural implements, 
sugar machinery, shoe machinery, and machinery or equip- 
ment for the heat-treatment of textile yarns, fabrics, or made- 
up textile articles) and parts thereof: 


* * * * * * * 


CGP. 7202. - CUHGS ed» t000ixnnncstnis wd okneess thoreetes atte 6% ad val. 
Claimed under: 
Schedule 6, Part 4, Subpart D: 


Machines for making cellulosic pulp, paper, or paperboard; ma- 
chines for processing or finishing pulp, paper, or paperboard, or 
making them up into articles: 


668.00 Machines for making cellulosic pulp, paper, or 
SOREN. A i iiss HRN 3.5% ad val. 


The question presented is whether the imported merchandise has 
been properly classified by Customs as “[iJndustrial machinery * * * 
for the treatment of materials by a process involving a change of 
temperature, * * * and parts thereof,” under item 661.70, TSUS, or 
is properly classifiable as an “entirety” as “[mJachines for making 
cellulosic pulp, paper, or paperboard,” under item 668.00, TSUS, as 
maintained by plaintiff. 

In order to decide the question presented, the court must consider 
“whether the government’s classification is correct, both indepen- 
dently and in comparison with the importer’s alternative.” Jarvis 
Clark Co. v. United States, 773 F.2d 873, 878, reh’g denied, 739 F.2d 
628 (Fed. Cir. 1984). Pursuant to 28 U.S.C. § 2639(aX1) (1982), the 
government’s classification is presumed to be correct, and the bur- 
den of proof is upon the party challenging the classification. 

After an examination of the pertinent tariff provisions, relevant 
case law, and supporting papers, it is the determination of the court 
that the imported merchandise was properly classified by the Cus- 
toms Service, as “[iJndustrial machinery * * * for the treatment of 
materials by a process involving a change of temperature, * * * and 
parts thereof,” under item 661.70, TSUS. 

The parties have stipulated to the facts in this case. The imported 
merchandise, which entered at the port of Chicago in 1977, consists 
of parts of a papermaking machine known as the Owens-Illinois 
Tomahawk machine (O-I Tomahawk). The O-I Tomahawk “was pur- 
chased at a single multi-million dollar price pursuant to the terms 
of a contract for the purchase of an entire papermaking machine 
and auxiliary equipment.” In approximately 16 other entries in 
1977 and 1978, at various ports, plaintiff imported other parts of 
the O-I Tomahawk. Together, the imported parts “constitute{ ] an 
almost complete papermaking machine.” The various parts of the 
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O-I Tomahawk “were imported in several entries because it is im- 
possible to import an entire machine in a single shipment.” Relying 
on their stipulation, the parties have submitted this action for deci- 
sion in lieu of trial. 

Plaintiff contends that the imported merchandise, together with 
all the other imported parts of the O-I Tomahawk, should be classi- 
fied as an “entirety” as “[mJachines for making cellulosic pulp, pa- 
per, or paperboard,” under item 661.70, TSUS, because “where Con- 
gress has provided a specific tariff classification for merchandise 
which due to its physical characteristics cannot be imported in a 
single shipment, the merchandise is nevertheless a single tariff en- 
tity and must be classified as such to effectuate the will of Con- 
gress.” According to plaintiff, “[t]he size, complexity, cost, manufac- 
turing and erection time of the machine rendered it physically im- 
possible and economically unfeasible to import all of the 
components in a single shipment.” 

Defendant contends that plaintiff raises the customs doctrine of 
“entireties” by asserting that the imported parts of the O-I Toma- 
hawk, which were imported at various ports between 1977 and 
1978, are classifiable together as “[mJachines for making cellulosic 
pulp, paper, or paperboard,” under item 668.00, TSUS. According to 
defendant, plaintiff's argument “contravenes the well established 
principle that articles which are not imported together are preclud- 
ed from being classified as an entirety.” Defendant contends that a 
close reading of the TSUS “evidence[s] the [Congressional] intent 
that the imported components in this case be separately classified 
in the specific provision found correct by the Customs Service.” 

It is fundamental in customs cases that “the dutiable classifica- 
tion of articles imported must be ascertained by an examination of 
the imported article itself, in the condition in which it is imported.” 
Worthington v. Robbins, 139 U.S. 337, 341 (1981) (Blatchford, J.). 
Similarly, in cases in which it is contended that imported articles 
constitute an “entirety,” “[c]lassification is determined by the condi- 
tion of the articles at the time of importation.” Miniature Fashions, 
Inc. v. United States, 54 CCPA 11, 17, C.A.D. 894 (1966). 

This court has described or defined the customs doctrine of “‘en- 
tireties” by stating that: 

“if there are imported in one importation separate entities, 
which by their nature are obviously intended to be used as a 
unit, or to be joined together by mere assembly, and in such use 
or joining the individual identities of the separate entities are 
subordinated to the identity of the combined entity, duty will 
be imposed upon the entity they represent.” 


Karoware, Inc. v. United States, 77 Cust. Ct. 112, 125, C.D. 4681, 427 
F. Supp. 402, 411 (1976) (emphasis added) (quoting Donalds Ltd. v. 
United States, 32 Cust. Ct. 310, 315, C.D. 1619 (1954)), aff'd, 65 
CCPA 1, C.A.D. 1197, 564 F.2d 77 (1977). Hence, in customs cases, 
“articles that may constitute an ‘entirety’ cannot be classified as an 
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‘entirety’ if they are imported in more than one importation.” 
Sears, Roebuck & Co. v. United States, 13 CIT ——, Slip Op. 89-136 
at 13 (Sept. 28, 1989) (citing United States v. Baldt Anchor, Chain & 
Forge Div. of the Boston Metals Co., 59 CCPA 122, 126, C.A.D. 1051, 
459 F.2d 1403, 1406-07 (1972); Franklin Indus., Inc. v. United 
States, 1 CIT 349, 350-51 (1981)). 

In Baldt Anchor, the Court of Customs and Patent Appeals re- 
versed a decision of the Customs Court that had held that the im- 
portation of five of the six machines necessary to make steel anchor 
chains for vessels was classifiable as an “entirety.” The plaintiff, in 
Baldt Anchor, Chain & Forge Div. of the Boston Metals Co. v. Unit- 
ed States, 64 Cust. Ct. 268, C.D. 3989 (1970), imported, in two impor- 
tations, the machinery for the manufacture of steel anchor chains 
for vessels. The merchandise in the first importation consisted of a 
single machine, and was classified by Customs as “{a]rticles having 
as an essential feature an electrical element or device, * * *” under 
paragraph 353 of the Tariff Act of 1930, as modified by T.D. 52739. 
The merchandise in the second importation consisted of five ma- 
chines, and was classified by Customs under various provisions of 
the Tariff Act of 1930. 

Before the Customs Court, the plaintiff, in Baldt Anchor, protest- 
ed the classification of the merchandise in the second importation, 
and contended that the merchandise should have been classified as 
an “entirety,” as “[eJlectrical * * * welding * * * apparatus, * * * 
finished or unfinished, * * *” under paragraph 353 of the Tariff Act 
of 1930, as modified by T.D. 54108. The Customs Court concluded 
that: 


the language of paragraph 353 specifically provides for unfin- 
ished electrical welding apparatus and there is no question that 
the five machines imported in the second shipment come 
squarely within this provision as an entirety rather than under 
the parts provision of paragraph 353 or the eo nomine provi- 
sions for the individual components. 


64 Cust. Ct. at 274. Hence, the Customs Court held that “the five 
machines imported in the second shipment constitute an entirety 
for tariff purposes, i.e., an unfinished electrical welding apparatus 
eT ee 

On appeal, the Court of Customs and Patent Appeals, reversed, 
and upheld Customs’ classification of the merchandise in the second 
importation, under various provisions of the Tariff Act of 1930. The 
appellate court stated that: 


[t]o hold that the bulk of the eq om imported in one ship- 
ment, is an entirety of unfinished apparatus and that the re- 
maining element of that equipment, i paren in a separate 
shipment, is a part of that entirety, would greatly compromise 
the doctrine of entireties. If that were the law, once it was deter- 
mined that assembled pieces of equipment constitute an entire- 
ty, the mere absence of some of those pieces, even though essen- 
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tial ones, from the shipment would not preclude its treatment 
as an entirety since almost always it would be an entirety of 
‘unfinished’ apparatus and the missing pieces of equipment 
would be ‘parts’ of that entirety. Clearly that is not the law. 


59 CCPA at 126, 459 F.2d at 1407 (emphasis added) (citing United 
States v. Schoverling, 146 U.S. 76, 81 (1892) (Blatchford, J.); Benrus 
Watch Co. v. United States, 21 CCPA 139, 141-42, T.D. 46467 (1933), 
cert. denied, 291 U.S. 679 (1934); United States v. Irwin, 78 F. 799, 
802-03 (2d Cir. 1897)). 

In James G. Wiley, A/C Pasadena Firearms Co. v. United States, 
56 Cust. Ct. 331, C.D. 2645 (1966), the imported merchandise con- 
sisted of barrels and frames for certain pistols. The merchandise, 
which together comprised complete pistols, entered in two importa- 
tions. The importations arrived on the same day and were given 
consecutive entry numbers. The merchandise was classified by the 
Customs Service as “entireties,” as “[p]istols and revolvers, * * *” 
under paragraph 366 of the Tariff Act of 1930. Plaintiff protested 
the classification and contended that “due to their separate impor- 
tations and their separate entries, the imported barrels and frames 
must be subject to separate appraisements and classifications and, 
therefore, cannot be treated as entireties.” 56 Cust. Ct. at 333. The 
court overturned the classification of Customs which treated the im- 
portations as an “entirety,” and sustained plaintiff's protest. The 
court held “that the barrels and frames, imported as they were 
aboard separate aircraft and made the subject of separate entries by 
the importer, are not dutiable, by virtue of the entireties doctrine, 
as complete pistols under paragraph 366.” Id. at 337. 

More recent cases show the uniform and consistent application of 
the doctrine. In Franklin Indus., Inc. v. United States, 1 CIT 349 
(1981), the imported merchandise consisted of a boring mill that 
was imported in two importations. Customs classified the merchan- 
dise in both entries ‘‘as parts of machine tools” under item 674.53, 
TSUS. 1 CIT at 350. Plaintiff protested the classification of the mer- 
chandise in one importation, and contended “that the articles cov- 
ered by this entry constitute an entirety owing to the difficulties en- 
countered by plaintiff that necessitated separate shipment of parts 
of the mill * * *.” Jd. (emphasis in original). The court observed that 
it is “the long settled rule that entry of parts of an article will not 
permit classification of the entered parts as an entirety * * *.” Id. 
(emphasis in original). Hence, the court upheld Customs’ classifica- 
tion of the imported merchandise as parts of machine tools. See also 
Sears, Roebuck & Co. v. United States, 13 CIT ——, Slip Op. 89-136 
at 11-15 (Sept 28, 1989) (imported merchandise consisting of four of 
the six components of a stereo rack system cannot be classified as 
an “entirety”); Trans-World Shipping Serv., Inc. v. United States, 58 
Cust. Ct. 120, 124, C.D. 2900 (1967) (separate importations of all 
parts of a coal loading machine “precludes classification of the coal 
loading machine as an entirety”). 
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Despite the clarity of these precedents, plaintiff contends that 
“the rule of entireties does not impede classification of the imported 
components in item 668.00, TSUSJ,]” since “[t]he court has not pre- 
viously been asked to apply the entireties rule to merchandise 
which, because of physical and practical limitations, cannot be im- 
ported in a single shipment.” Plaintiff asserts that ‘no reported de- 
cision addresses the entireties issue in the context peculiar to the 
classification of articles which [the parties have stipulated] * * * 
cannot be shipped or imported as a unit.” In essence, plaintiff's ar- 
gument is that this is a case of first impression, and the doctrine of 
stare decisis, as represented by the settled law of “entireties,” does 
not apply. 

The doctrine of stare decisis “makes each judgment a statement 
of the law, or precedent, binding in future cases before the same 
court or another owing obedience to its decisions.” 1B J. Moore, J. 
Lucas, & T. Currier, Moore’s Federal Practice {| 0.401 (2d ed. 1988). 
Justice Cardozo observed that “/s/tare decisis is at least the every- 
day working rule of our law.” B. Cardozo, Nature of the Judicial 
Process 20 (1921). The doctrine has served the common law well, 
and facilitates attaining a variety of socially desirable goals. See Re, 
Stare Decisis, 79 F.R.D. 509, 514 (1979). In this case, it would seem 
clear that the doctrine of stare decisis is applicable, and that plain- 
tiff has not demonstrated a sufficient reason why the court should 
not apply the well established principle of customs law that mer- 
chandise must be classified in its condition at the time of 
importation. 

Judicial authority teaches that “[t]he doctrine of entireties in cus- 
toms jurisprudence * * * rests upon the proposition that the classifi- 
cation of imported articles for duty purposes is determined by their 
condition at the time of importation.” Donalds Ltd. v. United 
States, 32 Cust. Ct. 310, 314, C.D. 1619 (1954). According to plaintiff, 
the rule that merchandise imported in more than one importation 
cannot be classified as an “entirety,” is based on “administrative in- 
convenience, not a lack of administrative power or authority.” 

In the Supreme Court case of United States v. Schoverling, 146 
U.S. 76 (1892), the imported merchandise consisted of gunstocks for 
breech-loading shotguns. The merchandise was classified by the 
Customs Service under a provision for completed breech-loading 
shotguns, since plaintiff “had imported the gunstocks in question, 
and had made an agreement with another firm by which the latter 
[was] to order the barrels, with the mutual expectation that the 
stocks and barrels, after arriving at New York, were to be put to- 
gether so as to make complete guns * * *.” 146 US. at 79. Plaintiff 
protested the classification, contending that “the importation was 
simply one of gunstocks, without the gun-barrels required to make 
a complete fire-arm, and * * * the [imported gunstocks] could not be 
regarded as completed guns * * *.” Jd. Plaintiff's protest was denied 
by the Board of General Appraisers, and plaintiff appealed to the 
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United States Court of Appeals for the Second Circuit.'! According 
to the Supreme Court, the circuit court held for the plaintiff, since 
“there was nothing in the shipment in question except gun stocks 
mounted, articles which were properly described in the act only by 
[a provision for parts] * * *.” Jd. at 80. In an opinion written by Jus- 
tice Blatchford, who had authored several opinions in the area and 
was familiar with the various doctrines of customs law, the Su- 
preme Court affirmed. The Supreme Court stated that “the intent 
of the importers to put the gunstocks with barrels separately im- 
ported, so as to make here completed guns for sale, cannot affect 
the rate of duty on the gunstocks as a separate importation.” Jd. at 
81. 

Similarly, in United States v. Irwin, 78 F. 799 (2d Cir. 1897), the 
imported merchandise consisted of unassembled gunstocks and bar- 
rels for certain guns, constituting all the parts of breech-loading 
shotguns. In Jrwin, unlike in Schoverling, the gunstocks and barrels 
entered in a single importation. The court applied the rule of law 
stated in Schoverling, and held that the imported merchandise 
should be properly classified, as “entireties,” under a provision for 
completed breech-loading shotguns. See id. at 801. In dicta, the 
Irwin court commented that 


{[wJhen the barrels and stocks are shipped upon different ves- 
sels, it may happen that they can never be assembled together 
again as a complete gun. The dangers of navigation and other 
contingencies may intervene to prevent it. It is not for the cus- 
toms officers, in imposing duties, to speculate [sic] upon these 
contingencies. They must take the articles as they find them to 
be upon examination. 


Id. at 803. This language from Irwin, which reaffirms the tradition- 
al requirement that customs officials must classify the imported ar- 
ticles in their condition upon importation, has been quoted with ap- 
proval in Benrus Watch Co. v. United States, 21 CCPA 139, 142, T.D. 
46467 (1933), cert. denied, 291 U.S. 679 (1934), and James G. Wiley, 
56 Cust. Ct. at 335. 

It cannot be denied that commercial norms in international trade 
have changed considerably since 1897. The advent of modern tech- 
nology, communications systems and other advancements have de- 
creased the risks inherent in the shipment of merchandise across 
the seas. Nonetheless, despite the many advancements in interna- 
tional trade in this century, this court is not willing to depart from 
the longstanding doctrine that merchandise must be classified ac- 
cording to its condition at the time of importation. Although the 
court may take judicial notice of the progress in international trade 

1At the time of the Schoverling case, an importer protested a decision of the collector of customs to the Board 
of General Appraisers. See Customs Administrative Act of 1980, § 14, ch. 407, 26 Stat. 131, 137 (1890). Section 15 
of the Act authorizes an appeal from a decision of the Board of General Appraisers “to the circuit court of the 
United States within the district in which the matter arises, for a review of the questions of law and fact involved 


in such decision.” 26 Stat. at 138. See also Washington Int'l Ins. Co. v. United States, 12 CIT ——, 678 F. Supp. 
902, 922 (Re, C.J. dissenting), rev'd, 863 F.2d 877 (Fed. Cir. 1988), cert. denied, 109 St. Ct. 3157 (1989). 
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and transportation, this progress is also well known to the Congress 
and society at large. Hence, it is not for the court to ignore stare de- 
cisis and that which has been firmly established since 1891, that 
“{ijn order to produce uniformity in the imposition of duties, the du- 
tiable classification of articles imported must be ascertained by an 
examination of the imported article itself, in the condition in which 
it is imported.” Worthington v. Robbins, 139 U.S. 337, 341 (1891) 
(Blatchford, J.). Plaintiff has presented no evidence that Congress, 
in enacting item 668.00, TSUS, intended to abrogate or modify this 
fundamental doctrine, and permit merchandise, imported in more 
than one importation, to be classified as an “entirety.” Surely, at 
this late date, it is not necessary to stress the constitutional and 
fundamental reasons that require uniformity in this important area 
of the law. See Re, Litigation Before the United States Court of In- 
ternational Trade, 19 U.S.C.A. IX, XV (Supp. 1989). 

Plaintiff asserts that, in the present case, there is no administra- 
tive inconvenience in classifying the imported parts of the O-I Tom- 
ahawk as an “entirety,” since here Customs “withhfe]ld[] appraise- 
ment of the individual shipments until the entire machine was im- 
ported * * *.” Plaintiff, however, does not contest the appraisement 
of the imported merchandise, it contests its classification. Further- 
more, in cases before this court, the classification of imported mer- 
chandise is independent from its appraisement. See James G. Wiley, 
56 Cust. Ct. at 333-34 (A decision of the Customs Court holding that 
separately imported merchandise could not be appraised as an “en- 
tirety” is plainly not controlling to the [classification] issue present- 
ly before us * * *”). 

In support of its assertion that, despite the basic requirements for 
the applicability of the doctrine of “entireties,” the imported mer- 
chandise should be classified as “[mJachines for making cellulosic 
pulp, paper, or paperboard,” under item 668.00, TSUS, plaintiff 
traces the history of the classification of papermaking machines by 
the Customs Service. According to an internal memorandum of 
1976, it was the policy of Customs that parts of papermaking ma- 
chines should be classified as “[pJarts of machines for making cell- 
ulosic pulp, paper or paperboard,” under item 668.06, TSUS, unless, 
pursuant to General Interpretative Rule 10(ij), the parts were more 
specifically provided for by another tariff item. See Internal Advice 
No. CH-00048 (June 25, 1976). Plaintiff submits that, because 
papermaking machines are usually too large to be imported in one 
importation, Customs’ policy “renders the provision for papermak- 
ing machines a nullity,” and thus frustrates the intent of Congress. 

Nevertheless, plaintiff does not cite or refer to any legislative his- 
tory that shows that, in enacting item 668.00, TSUS, for 
“{mJachines for making cellulosic pulp, paper, or paperboard,” Con- 
gress intended to abrogate or modify the longstanding judicial doc- 
trine that merchandise must be classified according to its condition 
at the time of importation. Furthermore, as defendant points out in 
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its brief, item 668.00 was not rendered a “nullity” by the fact that 
papermaking machines are usually too large to be imported in one 
importation. Indeed, many importations were classified under item 
668.00, TSUS. According to U.S. Imports for Consumption and Gen- 
eral Imports, published by the United States Department of Com- 
merce, Bureau of the Census, in 1977, there were 189 machines for 
making cellulosic pulp, paper, and paperboard classified under item 
668.00, TSUS, and, in 1978, there were 264 machines that were clas- 
sified under item 668.00, TSUS. 

It is also important to note that there is a separate tariff item for 
parts of papermaking machines. Item 668.06, which was in effect at 
the time of importation, provides for “[p]arts of machines for mak- 
ing cellulosic pulp, paper or paperboard,” with duty assessed at the 
rate of 3.5 per centum ad valorem. In its protest and its summons, 
plaintiff contended that the imported merchandise should be prop- 
erly classified under this provision, as parts of papermaking ma- 
chines. In its complaint before this court, however, plaintiff con- 
tended only “that the correct classification of the merchandise in is- 
sue is in item 668.00, TSUS * * *” It is equally important that, in 
all subsequent papers, plaintiff has based its claim and has relied 
solely on item 668.00, TSUS. 

While a claim under item 668.06, TSUS, is not before this court, 
it is nevertheless relevant to note that the imported merchandise in 
this entry, parts of the dryer section of a papermaking machine, are 
more specifically described as “[iJndustrial machinery * * * for the 
treatment of materials by a process involving a change of tempera- 
ture, * * * and parts thereof,” under item 661.70, TSUS. See Gener- 
al Interpretative Rule 10 (ij), TSUS (“a provision for ‘parts’ of an ar- 
ticle covers a product solely or chiefly used as a part of such article, 
but does not prevail over a specific provision for such part.”). 

Plaintiffs final argument is “that Customs’ present practice of 
classifying papermaking machine components imported in several 
entries as separate tariff entities contravenes our international obli- 
gations.” In support of its argument, plaintiff cites a 1978 treaty 
with Finland. The treaty noted “that the United States agreed to 
reduce to 3.5% ad valorem tariffs on imports of certain papermak- 
ing machinery provided for in the [TSUS] * * *” Agreement Supple- 
mentary to the General Agreement on Tariffs and Trade, July 21, 
1978, United States-Finland, 30 U.S.T. 1952, 1953, T.1L.A.S. No. 9305. 
Pursuant to the treaty and section 2111 of title 19 of the United 
States Code, Presidential Proclamation No. 4630 enacted item 
661.67, TSUS, for “[mJachinery for making cellulosic pulp, paper, or 
paperboard, and parts thereof,” with duty assessed at the rate of 3.5 
per centum ad valorem. Proclamation No. 4630, 43 Fed. Reg. 59,049 
(1978). Item 661.67, TSUS, was intended to “supersede” item 661.70, 
TSUS, under which the imported merchandise in this case was clas- 
sified. See 43 Fed. Reg. at 59,052. 
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According to plaintiff, “[{t]he goal of Presidential Proclamation 
4630 was not realized because in the Tokyo Round of the GATT, due 
to negotiating limitations imposed by Section 101 of the Trade Act 
of 1974, * * * rate reductions accorded to papermaking machine 
components were limited to the statutory maximum of 60%.” 
Hence, despite the treaty and presidential proclamation, item 
661.67, TSUS, for “[mJachinery for making cellulosic pulp, paper, or 
paperboard, and parts thereof,” was given a higher tariff than item 
668.00, TSUS, for “[mJachines for making cellulosic pulp, paper, or 
paperboard.” 

Plaintiff also maintains that a rule proposed by Customs, in 1982, 
in response to a petition “regarding the tariff classification of * * * 
papermaking machines|,|” would have resolved the disparate tariff 
treatment for papermaking machines and parts of papermaking 
machines. Proposed Amendments to the Customs Regulations Re- 
lating to Importations of Certain Large Machines, 47 Fed. Reg. 
18,621, 18,621 (1982). The proposed rule “would allow an importer 
to request in writing that certain machines, which because of their 
immense size and other factors are imported in separate shipments, 
be classified and dutiable as a complete machine under its particu- 
lar item number in the [TSUS].” Id. The rule was withdrawn, how- 
ever, because of administrative inconvenience, “and more impor- 
tant[ly], [because] the overwhelming weight of legal and administra- 
tive precedent concerning the doctrine [sic] of entireties and the 
obligation to classify and assess duty on merchandise in its condi- 
tion as imported, leads Customs to conclude that the proposal, if 
adopted, would have been of doubtful legality.” Withdrawal of Pro- 
posed Customs Regulations Amendments Relating to Importations 
of Certain Large Machines, 48 Fed. Reg. 12,727, 12,728 (1983). 
Plaintiff asks this court to “make clear that [the judicial doctrine of 
‘entireties’] is not intended to frustrate Congressional intent and 
prevent classification as a single tariff entity merchandise which, 
although priced and sold as a unit, cannot be imported in a single 
shipment.” 

It is undisputed that the merchandise in this case entered in 
1977. The classification of imported merchandise is, of course, gov- 
erned by the TSUS as it existed at the time of importation. Hence, 
plaintiffs references to the 1978 treaty with Finland, the presiden- 
tial proclamation, and the proposed Customs regulations, are fac- 
tors that may be considered, but are not controlling. All the factors 
cited occurred after the importation of the merchandise, and cannot 
determine its classification. 

It would seem clear that to make an exception to the doctrine 
that merchandise must be classified according to its condition at the 
time of importation would cause administrative inconvenience, and 
unnecessarily complicate the settled law of “entireties.” Indeed, as 
the Court of Customs and Patent Appeals stated in Baldt Anchor, it 
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“would greatly compromise the doctrine of entireties.” 59 CCPA at 
126, 459 F.2d at 1407. 

Furthermore, the thorough briefs submitted by plaintiff indicate 
that the problems surrounding importations such as those in this 
case are well known to the executive and legislative branches of 
government. Under the analogous doctrine of “legislative acquies- 
cence,” the court is not prepared to abrogate a longstanding judicial 
precedent or doctrine which is well known to the legislature. See 
Apex Hosiery Co. v. Leader, 310 U.S. 469, 488 (1940) (“The long time 
failure of Congress to alter the Act after it had been judicially con- 
strued * * * is persuasive of legislative recognition that the judicial 
construction is the correct one.”’). See also United States v. Ruther- 
ford, 442 U.S. 544, 554 n.10 (1979). More specifically, this court has 
noted that if the doctrine that merchandise must be imported in a 
single entry to be classified as an “entirety” “is or becomes undesir- 
able, the remedy lies with Congress.” James G. Wiley, 56 Cust. Ct. 
at 337. Finally, some of the questions raised by plaintiff would ap- 
pear to be matters for legislative judgment and are more properly 
addressed to the Congress. 


CoNCLUSION 


The customs classification of “[iJndustrial machinery * * * for the 
treatment of materials by a process involving a change of tempera- 
ture, * * * and parts thereof,” under item 661.70, TSUS, is sus- 
tained, and plaintiff's claim that the imported merchandise was 
properly classifiable as “[mJachines for making cellulosic pulp, pa- 
per, or paperboard,” under item 668.00, TSUS, is denied. 

It is the holding of the court that plaintiff has failed to rebut the 
presumption of correctness that attaches to the classification of the 
merchandise by the Customs Service. Since the merchandise was 
properly classified as “[iJndustrial machinery * * * for the treat- 
ment of materials by a process involving a change of temperature, 
* * * and parts thereof,” under item 661.70, TSUS, plaintiff's action 
is dismissed. 





(Slip Op. 89-179) 


AMERICAN CHAIN ASSOCIATION, PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
TsuBAKIMOTO CHAIN Co., Lip aND U.S. Tsusaki, INC., DEFENDANT- 
INTERVENORS 


Court No. 89-09-00513 


[Motion to intervene is granted; defendant’s motion to dismiss is granted; plain- 
tiffs motion for preliminary injunction is denied; action is dismissed.] 
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Covington & Burling (David E. McGiffert and David R. Grace) for the plaintiff. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice ( Velta 
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tion, United States Department of Commerce, of counsel, for the defendant. 

Barnes, Richardson & Colburn, (Robert E. Burke, Donald J. Unger and Kazumune 
V. Kano) for defendant-intervenors. 


MEMORANDUM OPINION 


CaRMAN, Judge: The defendant United States (the government) 
moves pursuant to Rule 12(b) of this Court to dismiss this action for 
lack of jurisdiction. Plaintiff American Chain Association (plaintiff) 
opposes the motion. The complaint in this action seeks to contest 
the Commerce Department’s (Commerce) determination to revoke 
the roller chain antidumping duty finding with respect to the 
Tsubakimoto Chain Company. See Roller Chain, Other Than Bicy- 
cle, From Japan, 54 Fed. Reg. 33,259 (Aug. 14, 1989). Also pending 
before this Court is plaintiff's request for a preliminary injunction 
to enjoin the government from liquidating any unliquidated entries 
of roller chain, other than bicycle, produced by the Tsubakimoto 
Chain Company in Japan during the pendency of this action.! 

The issue before this Court is whether under Rule 5(g) of this 
Court a summons is deemed “mailed” for purposes of establishing 
jurisdiction in this Court when plaintiffs counsel caused the sum- 
mons to be prepared and placed in an envelope properly addressed 
to the Clerk of the Court, with proper postage affixed and return re- 
ceipt requested, ready for hand-delivery by counsel’s messenger to a 
local post office, when, due to an accident involving the messenger 
while in route to the post office, plaintiffs counsel was unable to de- 
liver the summons to the post office until one day outside the filing 
deadline. Because the government’s waiver of sovereign immunity 
from suit must be strictly construed and no exceptions can be im- 
plied, this Court does not have jurisdiction to entertain this action 
and the government’s motion to dismiss must be granted and this 
case dismissed. 


BACKGROUND 


On August 14, 1989, Commerce published its determination in 
the Federal Register revoking the roller chain antidumping duty as 
to the Tsubakimoto Chain Company. See Roller Chain, Other Than 
Bicycle, From Japan, 54 Fed. Reg. 33,259. According to affidavits ac- 
companying plaintiff's opposition papers, thirty days thereafter, on 
September 13, 1989, plaintiff's counsel completed preparation of a 
summons and complaint seeking to contest Commerce’s determina- 


1Additionally, Tsubakimoto Chain Company, Ltd. and U.S. Tsubaki, Inc. seek to intervene in this action as of 
right under Rule 24(a) of this Court. The government does not object to this application. Since it is uncontested 
that movants are interested parties who fully participated in the administrative proceedings below, which result- 
ed in the revocation that is the subject of this action, the motion to intervene is granted. 
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tion in this Court. Motion papers for a preliminary injunction were 
also prepared at that time. 

All of these papers were placed in an envelope that was properly 
addressed to the Clerk of this Court. The envelope was weighed at 
counsel’s internal mail facility and appropriate postage and certi- 
fied mail receipts were affixed to the package. An employee of 
plaintiffs counsel was given the package for hand delivery to a lo- 
cal post office. While in route to the post office the messenger was 
struck by a car, which had apparently run a red light. The messen- 
ger was taken to a local hospital, treated and kept under observa- 
tion for the night. Apparently, the envelope containing the plead- 
ings was never delivered to the post office on September 13, 1989. 

The next day, upon learning of the unfortunate occurrence, plain- 
tiffs counsel caused the same pleadings and motion papers to be 
properly mailed to this Court. Pursuant to rules of this Court the 
summons and complaint and other papers were deemed filed by the 
Clerk of the Court on September 14, 1989, thirty-one days after the 
contested determination was published. The government subse- 
quently filed the motion to dismiss. 


Discussion 


The Tariff Act of 1930, section 516A, provides that an action chal- 
lenging a final revocation determination must be commenced by fil- 
ing a summons in this Court within thirty days after the date of 
publication of the determination in the Federal Register. 19 U.S.C. 
§ 1516a.? Pursuit of a civil action contesting a final revocation de- 
termination is barred unless commenced within the thirty day peri- 
od specified by section 516A. See 28 U.S.C. § 2636(c) (Supp. V 1987).° 
It is well settled that these statutes, which supply the conditions for 
the waiver of the sovereign immunity of the United States, are ju- 
risdictional in nature and must be strictly construed. Georgetown 
Steel Corp. v. United States, 4 Fed. Cir. (T) 143, 147, 801 F.2d 1308, 
1312 (1986). This Court is not empowered to imply equitable excep- 
tions. NEC Corp. v. United States, 5 Fed. Cir. (T) 49, 51, 806 F.2d 
247, 249 (1986). 


219 U.S.C. § 1516a(aX2\A) (1988), concerning judicial review in countervailing duty and antidumping duty pro- 
ceedings, provides in pertinent part: 
(2) Review of determinations on record 
(A) In general 
Within thirty days after— 
(i) the date of publication in the Federal Register of— 
(1) notice of any determination described in clause (ii), (iii), (iv), or (v) of subparagraph (B) 


> . 7 > « . * 
an interested party who is a party to the proceeding in connection with which the matter arises 
may commence an action in the United States Court of International Trade by filing a summons, 
and within thirty days thereafter a complaint, each with the content and in the form, manner, and 
style prescribed by the rules of that court, contesting any factual findings or legal conclusions upon 
which the determination is based. 
The complaint states that the action falls under clause (iii) of subparagraph (B), relating to final 
determinations, other than determinations reviewable under 19 U.S.C. § 1516a(aX(1). 
328 U.S.C. § 2636(c) provides: 
(c) A civil action contesting a reviewable determination listed in section 516A of the Tariff Act of 1930 
is barred unless commenced in accordance with the rules of the Court of International Trade within the 
time specified in such section. 





| 
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Despite the fact that plaintiffs summons was not deemed filed 
until one day after the statutory filing period, plaintiff argues that 
USCIT Rule 5(g)* gives this Court the authority to order that the 
summons be deemed filed as of the date of the first attempted deliv- 
ery by the messenger. Plaintiff argues that since Congress has dele- 
gated to this Court certain authority to prescribe the “manner” of 
commencing actions in this Court, see 19 U.S.C. § 1516a(aX(2XA), “it 
is the CIT rules and this Court’s interpretation of those rules which 
ultimately constitute the ‘terms and conditions upon which the 
United States waives its sovereign immunity.’ ” Plaintiff's Response 
at 5-6 (quoting NEC, 5 Fed. Cir. (T) at 50, 806 F.2d at 248.). 

Plaintiff's argument is unpersuasive. Rule 5(g) conforms with the 
mandates of 28 U.S.C. § 2632(d) (1982) which provides that this 
Court 


may prescribe by rule that any summons, pleading, or other pa- 
per mailed by registered or certified mail properly addressed to 
the clerk of the court with the proper postage affixed and re- 
turn receipt requested shall be deemed filed as of the date of 
mailing. 
(Emphasis added). Thus, this Court has been delegated extremely 
little authority to prescribe even the manner of service of papers, 
including filing actions, in this Court. Furthermore, it is well-settled 
that this Court cannot, through its rules, enlarge its jurisdiction. 


[AJuthority conferred upon a court to make rules of procedure 
for the exercise of its jurisdiction is not an authority to enlarge 
that jurisdiction; and the [statute] authorizing this Court to pre- 
scribe rules of procedure in civil actions gave it no authority to 
modify, abridge or enlarge the substantive rights of litigants or 
to enlarge or diminish the jurisdiction of federal courts. 


United States v. Sherwood, 312 U.S. 584, 589-90 (1941). This princi- 
ple is also embodied in Rule 1 of this Court which specifies that the 
“rules [of this Court] shall not be construed to extend or limit the 
jurisdiction of the court.” 

The Court is especially proscribed from enlarging the time limits 
for suing the government. In NEC, the Court of Appeals upheld 
Judge Watson’s dismissal of an action to contest an antidumping 
determination, due to untimely filing of the summons. 5 Fed. Cir. 
(T) 49, 806 F.2d 247. In that case, a summons was posted within the 
thirty day deadline, but the envelope containing the summons was 
returned to NEC’s counsel for want of sufficient postage. The sum- 
mons was then remailed, with appropriate postage, but out of time. 


4Rule 5(g) states: 
Service and Filing—When Completed. 
Service or filing of any pleading or other paper by delivery or by mailing is completed when received, ex- 
cept that a pleading or other paper mailed by registered or certified mail properly addressed to the party 
to be served, or to the clerk of the court, with the proper postage affixed and return receipt requested, 
shall be deemed served or filed as of the date of mailing. 
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The Court of Appeals noted the jurisdictional nature of the filing 
of the summons and the age old principle that the “United States is 
immune from suit except in accordance with the terms and condi- 
tions under which it consents to be sued.” 5 Fed. Cir. (T) at 50, 806 
F.2d at 248. The Court observed the thirty day filing deadline was 
“plain and unambiguous,” and that the filing had to be in accor- 
dance with the rules of this Court. Jd. “The rules prescribing the 
manner and method for filing a summons constitute terms and con- 
ditions upon which the United States waives its sovereign immuni- 
ty. Suit is barred unless the summons is filed in conformity with 
these rules. 28 U.S.C. § 2636(c).” Id. Concluding, the Court of Ap- 
peals stated: 


Contrary to the NEC assertion that deviation from the Rules 
of the Court of International Trade may be subject to excuse 
and remedied upon equitable principles, the requirement of a 
properly and timely filed summons is a requisite of jurisdiction 
which cannot be waived. Georgetown Steel v. United States, 801 
F.2d 1308, 1312 (Fed. Cir. 1986). The terms of the government’s 
consent to be sued in any particular court define that court’s ju- 
risdiction to entertain the suit. United States v. Testan, 424 
U.S. 392, 399 (1976), quoting United States v. Sherwood, 312 
U.S. 584, 586 (1941). Conditions upon which the government 
consents to be sued must be strictly observed and are not sub- 
ject to implied exceptions. Lehman v. Nakshian, 453 U.S. 156, 
al (1981), citing Soriano v. United States, 352 U.S. 270, 276 
(1957). 


5 Fed. Cir. (T) at 51, 806 F.2d at 249 (emphasis supplied). 

Following the rationale in NEC, this Court cannot imply an equi- 
table exception to the requirement that the summons be filed, or be 
deemed filed, with the Clerk of this Court within the thirty day 
statute of limitations. This is so even though the late filing ap- 
peared to result from an act of God, beyond plaintiff counsel’s 
control. 

The summons plaintiffs counsel attempted to deliver to the post 
office on September 13, 1989 was not “mailed” within the meaning 
of the statutes or Rules of this Court. The term “mail,” as employed 
in Rule 5(g) and 28 U.S.C. § 2632(d), at the very least, means custo- 
dy of the U.S. Postal service; it cannot be construed to encompass 
the operations of in-house mailing facilities, as plaintiff would have 
this Court interpret the term. The summons was not placed in an 
appropriate mail receptacle, given to a mail carrier or delivered to 
the post office on September 13, 1989, thus it cannot be deemed 
filed as of the same date pursuant to Rule 5(g). 

The Court recognizes that construing Rule 5(g) to encompass 
plaintiff's filing in this case would not prejudice the government or 
intervenors. Were this Court to possess the authority to exercise its 
discretion in equity, the Court would most certainly allow plaintiff 
its day in court. Neverthless, even in a situation as unfortunate and 
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unforeseeable as the one at bar, this Court cannot interpret the 
court rules to enlarge or extend its jurisdiction beyond the time lim- 
its under which the United States has consented to be sued. Accord- 
ingly, due to plaintiffs failure to timely file the summons, this 
Court lacks jurisdiction to hear this action. 


CONCLUSION 


On the basis of the foregoing, the government’s motion to dismiss 
this action as lacking in subject matter jurisdiction is granted. 
Plaintiff's motion for a preliminary injunction is thereby denied as 
moot, and this action is dismissed. 





(Slip Op. 89-180) 
TELEFLORA Propucts, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 88-11-00852 


On Puaintirr’s Motion To Suspenp 


Plaintiff, pursuant to Rules 83(b)(4) and 7(f) of the rules of this court, moves for an 
order to suspend this action under a test case, Teleflora Prods., Inc. v. United States, 
13 CIT ——, Slip Op. 89-144 (Oct. 16, 1989). Plaintiff contends that the present case 
involves an issue of fact or question of law identical to that in the test case. 

Held: Since the issues of fact and questions of law in this case and in the test case 
are not identical, plaintiff's motion is denied. 

[Plaintiff's motion denied.]} 


(Dated December 29, 1989) 


Stein Shostak, Shostak & O’Hara, (Joseph P. Cox), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; (Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch), for 
defendant. 


Re, Chief Judge: Plaintiff, pursuant to Rules 83(b\(4) and 7(f) of 
the Rules of this court, moves for an order to suspend this action 
under a previously decided test case, Teleflora Prods., Inc. v. United 
States, 13 CIT ——, Slip Op. 89-144 (Oct. 16, 1989). 

In the test case, the imported merchandise consisted of certain 
“wood floral containers.” Teleflora, Slip Op. 89-144 at 2. The con- 
tainers consisted of small wooden objects with attached wheels and 
a small receptacle. See Id. at 4-5. A plastic insert, which was placed 
in the receptacle, “function[ed] as a container for the floral arrange- 
ments and plants.” Jd. at 5. 

The merchandise in the test case was classified by the Customs 
Service as “[hjousehold utensils,” under item 206.98 of the Tariff 
Schedules of the United states (TSUS). Plaintiff protested the classi- 
fication, and contended “that the imported merchandise should 
properly be classified as ‘containers and holders chiefly used for 
packing, transporting, or marketing merchandise, * * * of wood,’ 
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under item 204.30, TSUS, or, alternatively, as ‘[ajrticles not special- 
ly provided for, of wood,’ under item 207.00, TSUS.” Id. at 2. 

In Teleflora, the court found that “(t]he merchandise cannot be 
used in ‘the operation of housekeeping{,]’ [and] its prime function 
would seem to be ornamental.” Jd. at 12. The court observed that 
“(t]he receptacle is not large enough to hold anything but very 
small objects.” Id. The court also noted that the merchandise was 
not sturdy, and it was “unlikely to last any significant period of 
time.” Jd. Hence, on the record presented in that case, the court 
concluded that “[s]lince the merchandise is not a ‘household utensil’ 
in the tariff sense of the term, the imported merchandise was incor- 
rectly classified by Customs.” Jd. As a consequence, the court held 
that the imported merchandise was properly classifiable either as 
‘containers and holders chiefly used for packing, transporting, or 
marketing merchandise, * * * of wood,’ under item 204.30, TSUS, or 
as “[aJrticles not specially provided for, of wood,” under item 207.00, 
TSUS. See id. at 15. 

In this action, the imported merchandise was imported from Tai- 
wan and was described on the customs invoices as “wooden bas- 
kets.” The imported merchandise entered at the Port of St. Louis, 
Missouri, in 1987, and was classified by the Customs Service as 
“{hjousehold utensils,” under item 206.98, TSUS, with duty assessed 
at the rate of 5.1 per centum ad valorem. Plaintiff protests this clas- 
sification, and contends that the imported merchandise is properly 
classifiable as “[bJaskets, of wood,” under item 204.05, TSUS, free of 
duty under the Generalized System of Preferences. 

Rule 84(a) of the Rules of this court establishes a Suspension Cal- 
endar, under which a customs classification ‘‘action described in 28 
U.S.C. §§ 1581(a) and (b) may be suspended, by order of the court, 
pending the final determination of a test case.” USCIT R. 84(a) (em- 
phasis added). A case is “finally determined,” within the meaning of 
Rule 84(a), when the appeals process has ended, or when no appeal 
has been filed and the period for appeal has elapsed. No appeal has 
been filed of the decision in the test case, Teleflora, Slip Op. 89-144. 

The test case, Teleflora, was decided on October 16, 1989. Pursu- 
ant to Rule 4(a) of the Federal Rules of Appellate Procedure, in an 
action where the United States or one of its officers or agencies is a 
party, “the notice of appeal may be filed by any party within 60 
days after * * * entry [of judgment].” The time limitations of Rule 
4(a) are expressly applicable to appeals to the Federal Circuit. See 
Fed. Cir. R. 10(aX1). Plaintiff's motion to suspend, which was filed 
November 27, 1989, is within the 60-day period for appeal, and, 
hence, has been made before the test case has been “finally 
determined.” 

Under Rule 84(c) of the Rules of this court, “[a]n action may be 
suspended under a test case if the action involves an issue of fact or 
a question of law which is to be the same as an issue of fact or ques- 
tion of law involved in the test case.” Plaintiff contends that “[tJhe 
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issue of fact or question of law involved in this action which is simi- 
lar to that in the test case is whether certain floral containers are 
household utensils.” The defendant disagrees, and contends that 
“{t}he issue decided in [Teleflora,| Slip Op. 89-144 * * * will not be 
sufficiently material to the disposition of this case so as to warrant 
suspension.” 

In F.W. Woolworth Co. v. United States, 71 Cust. Ct. 272, C.R.D. 
73-26 (1973), plaintiff moved, under Rule 14.7(a) of the Rules of the 
Customs Court, the predecessor to Rule 84(c) of the Rules of this 
court, for an order suspending an action under a test case. The test 
case in F.W. Woolworth dealt with the tariff classification of “vinyl 
stuffed baseball gloves,” which were classified as toys under item 
737.90, TSUS. In the test case, plaintiff protested the classification 
and contended that the gloves were properly classifiable under any 
of three alternative tariff items for sports equipment. 

In the action sought to be suspended under the test case in F. W. 
Woolworth, the imported merchandise consisted of “baseball gloves, 
target game sets and acrobat snakes * * *.” 71 Cust. Ct at 273. The 
merchandise had been classified by Customs as toys, under item 
737.90, TSUS. Plaintiff protested the classification and contended 
that the merchandise was properly classifiable under various tariff 
items. 

In F.W. Woolworth, Judge Maletz, writing for the court, stated 
that an action may be suspended under a test case “ ‘if it involves 
an issue of fact or a question of law which is the same as the issues 
of fact or question of law involved in such test case.’ ” Id. (emphasis 
in original) (quoting Cust. Ct. R. 14.7(a)). Plaintiff asserted “that on- 
ly ‘an’ issue of fact or law need be the same in the case for which 
suspension is sought as in the test case.” Jd. (emphasis in original). 
The court, however, agreed with defendant’s contention “that rule 
14.7(a) should not be construed to allow suspension of a multiple 
type of merchandise action under a test case involving a single type 
of merchandise.” Jd. at 274. 

There can be no doubt that, as stated in F. W. Woolworth, “a sus- 
pension * * * should aid in the conclusive determination of a case 
sought to be suspended thereunder.” Id. The court also noted that 
“it is hardly likely that a final decision in the test case as to the 
proper classification of baseball gloves would resolve the two addi- 
tional claims relating to the proper classification of target game 
sets or acrobat snakes.” Jd. Hence, the court granted “a severance 
as between the baseball glove issue and the target game set and ac- 
robat snake issues|,] [and] * * * preclude[d] suspension of the target 
game set and acrobat snake issues.” Id. (footnote omitted). See also 
Air-Sea Forwarders, Inc. v. United States, 69 Cust. Ct. 327, 329, 
C.R.D. 72-24 (1972) (“It is to be added that merely because a case in- 
volves the classification of articles under the same provisions of the 
tariff schedules as a test case does not mean that another case in- 
volving the same provisions is ipso facto suspensible thereunder.”). 
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In the present action, the imported merchandise was described on 
the customs invoices as “wooden baskets.” Plaintiff has not 
presented any pictures or descriptions of the merchandise. In its op- 
position papers, however, the defendant maintains that this case 
“involves different merchandise” than the “wood floral containers” 
that were the articles of merchandise in the test case. See Teleflora, 
Slip Op. 89-144 at 4-5. In the test case, the question presented was 
whether the “wood floral containers” in that action were properly 
classified as “[hjousehold utensils,” under item 206.98, TSUS. It 
would seem clear, therefore, that the question in this case, as to 
whether the imported “wooden baskets” were properly classified as 
“{hjousehold utensils,” under item 206.98, TSUS, involves different 
issues of fact and questions of law than the Teleflora case. 

Furthermore, the claimed tariff items raised by plaintiff in this 
action differ from the claimed tariff items in the test case. In this 
action, plaintiff contends that the “wooden baskets” are properly 
classifiable as “[bjaskets, of wood,” under item 204.05, TSUS. In the 
test case, plaintiff contended that the “wood floral containers” were 
properly classifiable “as ‘containers and holders chiefly used for 
packing, transporting, or marketing merchandise, * * * of wood,’ 
under item 204.30, TSUS, or, alternatively, as ‘[a]rticles not special- 
ly provided for, of wood,’ under item 207.00, TSUS.” Teleflora, Slip 
Op. 89-144 at 2. Hence, it is clear that, in this action, a suspension 
under Rule 84(b) will not “aid in the conclusive determination of a 
case sought to be suspended thereunder.” F.W. Woolworth, 71 Cust. 
Ct. at 274. 

In view of the foregoing, it is the determination of the court that 
this action involves different issues of fact and questions of law 
than the previously decided test case. Hence, the action is not suita- 
ble for suspension under Teleflora, 13 CIT ——, Slip Op. 89-144 
(Oct. 16, 1989). Accordingly, plaintiffs motion is denied. 





(Slip Op. 89-181) 
ZOLTEK CorP., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 87-07-00775 


MEMORANDUM OPINION AND ORDER 


Plaintiff moves pursuant to 28 U.S.C. § 256(a) and USCIT Rs. 40(a) and 77(cX2) for 
the chief judge to issue an order designating this action for trial in Chicago, Illinois 
on or about May 1, 1990. Plainiiff contends that, for reasons of economy and conve- 
nience, the port of entry, Chicago, would be the appropriate venue for the trial of 
this action. 

Held: The authority to determine the venue of a trial outside of New York City 
lies within the sound discretion of the chief judge. The chief judge shall exercise that 
responsibility only upon a showing that the interests of economy, efficiency and jus- 
tice will be served. In this action, plaintiff's request is premature for administrative 
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reasons. Moreover, plaintiff has not made an adequate showing that the designation 
of a trial at a place other than New York City would promote the timely and effi- 
cient management of this action. Therefore, the request for trial is denied without 
prejudice. 

[Plaintiff's request for trial is denied without prejudice; action assigned.] 


(Dated December 29, 1989) 


Hodes & Pilon (Lawrence R. Pilon), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, (Saul Da- 
vis) for defendant. 


Re, Chief Judge: Plaintiff requests that the chief judge issue an 
order designating this action for trial in Chicago, Ilinois, on or 
about May 1, 1990. This request raises questions which pertain to 
the sound management of the court’s docket. The specific question 
presented is under what circumstances will the chief judge, pursu- 
ant to 28 U.S.C. §§ 253(b) and (c), and § 256(a), and USCIT Rs. 40(a) 
and (b) and 77(cX2), issue an order designating the trial of an action 
at a place within the United States other than New York City. 

It is the conclusion of the chief judge that the discretionary au- 
thority to designate the venue of a trial outside of New York City 
should be exercised only upon an affirmative showing that the in- 
terests of economy, efficiency and justice will be served. Since, in 
this action, the request is premature, and does not appear to pro- 
mote the timely and efficient disposition of this action, plaintiff's re- 
quest for trial is denied without prejudice. 


BACKGROUND 


In July 1987, plaintiff instituted this action challenging the clas- 
sification of certain conveyor belts imported from Hungary. Cus- 
toms classified the imported merchandise under TSUS item 358.14 
as belting and belts for machinery of man-made fibers. Plaintiff 
maintains that the component in chief value of the merchandise is 
synthetic rubber, and, hence, the merchandise should be classified 
under TSUS item 358.16. Alternatively, plaintiff claims that the 
merchandise is classifiable as belt conveyors and parts thereof 
under TSUS item 664.10. 

Plaintiff also alleges that, at the time of importation, there exist- 
ed an established and uniform practice of classifying the imported 
merchandise under TSUS item 358.16. Therefore, it is plaintiff's 
contention that the classification of the merchandise under TSUS 
item 358.14 was contrary to this practice and the applicable admin- 
istrative procedures for changing an established and uniform 
practice. 


PROCEDURAL History 


In this action, upon the filing of the summons, the action was 
placed on the Reserve Calendar by operation of the court’s Rules. It 
remained there for a period of five months, at which time, in Nov- 
ember 1987, plaintiff filed a complaint. In February 1988, defendant 
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filed its answer. As a result, the action was moved to the Joined Is- 
sue Calendar, where, under USCIT R. 86(a), it could remain for a 
period of six months. Before the end of the 6-month period, plaintiff, 
with the consent of defendant’s counsel, moved for, and was granted 
a 6-month extension of time for this action to remain on the Joined 
Issue Calendar until February 28, 1989. Just prior to the expiration 
date of that calendar, plaintiff, again, with the consent of defen- 
dant’s counsel, moved for, and was granted a second 6-month exten- 
sion of time to remain on the Calendar until August 31, 1989. 

In granting plaintiffs second request for an extension of time, the 
chief judge issued an order, which stated: 


plaintiff * * * [was] granted a final extension of time to August 
31, 1989 during which this action may remain on the joined is- 
sue calendar, and it is further 

OrpereED that if the action is not removed from the joined is- 
sue calendar by August 31, 1989, the clerk shall dismiss the ac- 
tion pursuant to Rule 86(b) for lack of prosecution without fur- 
ther direction of the court. 


See Order granting Plaintiff's Consent Motion to Remain on Joined 
Issue Calendar (Feb. 22, 1989) (emphasis in original). 

On August 30, 1989, plaintiff filed a request for trial to be held in 
Chicago, Illinois some nine months later, on or about May 1, 1990. 
In its request, plaintiff stated that it had conferred with the defen- 
dant’s counsel, and that counsel did not concur in the request and 
would file a response. On September 19, 1989, defendant filed its re- 
sponse. Although defendant did not consent to plaintiff's request for 
trial in Chicago, it stated that it had no objection to the request for 
trial. 


DISCUSSION 


The authority of the chief judge to designate an action for trial at 
a place within the United States other than New York City is found 
in 28 U.S.C. §§ 253(b) and (c) and § 256(a). Sections 253(b) and (c), in 
pertinent part, provide: 
(b) The chief judge shall promulgate dockets. 
(c) The chief judge, under rules of the court, may designate 
any judge or judges of the court to try any case * * *. 


28 U.S.C. §§ 253(b) and (c) (1982). 
Section 256(a) of Title 28 provides: 
The chief judge may designate any judge or judges of the 
court to proceed, together with necessary assistants, to any port 


or to any place within the jurisdiction of the United States to 
preside at a trial or hearing at the port or place. 


28 U.S.C. § 256(a) (1982). 
These statutory provisions are implemented by Rule 77(c\2) of 


the Rules of the United States Court of International Trade, which 
provides: 
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(c) Place of Trials or Hearings 


(2) Other Than New York City. The chief judge may, as au- 
thorized by 28 U.S.C. §§ 253(b) and 256(a), designate the place 
and date of any trial or hearing to be held at, or continued to, 
any place other than New York City within the jurisdiction of 
the United States. 


USCIT R. 77(c\2). 

In addition, USCIT R. 40(a) governs the filing of a request for tri- 
al, regardless of the venue of the trial. That rule provides, in perti- 
nent part: 


(a) Request. At any time after issue is joined in an action, 
unless the court otherwise directs, any party who desires to try 
an action shall: (1) confer with the opposing party or parties to 
attempt to reach agreement as to the time and place of trial, 
and (2) serve upon the opposing party or parties, and file with 
the court, a request for trial which shall be substantially in the 
form set forth in Form 6 in the Appendix of Forms. The request 
shall be served and filed at least 30 days prior to the requested 
date of trial, or upon a showing of good cause, at a reasonable 
time prior to the requested date of trial. A party who opposes 
the request shall serve and file its opposition within 10 days af- 
= service of the request, unless a shorter period is directed by 
the court. 


USCIT R. 40(a). 

The granting of a request for a trial at a place outside of New 
York City, as well as a request, pursuant to 28 U.S.C. § 256(b), for 
an evidentiary hearing in a foreign country requires the exercise of 
sound discretion. See Simod Am. Corp. v. United States, 10 CIT 466, 
641 F. Supp. 817 (1986). Furthermore, based on the applicable stat- 
utes and the implementing Rules of the court, it is clear that a par- 
ty “cannot, as a matter of right, select the venue for a trial * * * 
before the court.” Simod, 10 CIT at 469, 641 F. Supp. at 819 (citing 
Shannon Luminous Material Co. v. United States, 69 Cust. Ct. 317, 
319, C.R.D. 72-21, 349 F. Supp. 1000, 1003 (1972)). 

In addition to the discretionary nature of the request, case law 
has long taught that: 


[t]he business of the * * * Court is so extensive that disorder 
and inefficiency would quickly result if assignment of cases and 
places of hearing were not constantly within the controb of 
some centralized authority with that court. 


United States v. Sanchez, 15 Ct. Cust. Apps. 443, T.D. 42642 (1928), 
quoted in Simod, 10 CIT at 469, 641 F. Supp. at 819. Therefore, com- 
parable to motions pertaining to the assignment or reassignment of 
an action, or the authorizing of a hearing in a foreign country, the 
decision to designate a place of trial outside of New York City lies 
within the sound discretion of the chief judge. See, e.g., Washington 
Int’l Ins. Co. v. United States, 11 CIT 249, 659 F. Supp. 235 (1987) 
(motion for assignment of action to a three judge panel under 28 
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U.S.C. § 225); Roses, Inc. v. United States, 12 CIT ——, 682 F. Supp. 
577 (1988) (motion for reassignment under 28 U.S.C. § 253(c) to re- 
hear orders of dismissal issued by the assigned judge); Simod, supra 
(motion under 28 U.S.C. § 256(b) for evidentiary hearing in Padova, 
Italy). 

As with a motion for an evidentiary hearing under 28 U.S.C. 
§ 256(b), the chief judge will consider a variety of factors in the ex- 
ercise of this discretion. Among these factors are: (1) the procedural 
posture of the litigation; (2) the question presented, and whether 
the issues in dispute are of fact or law; (3) the availability and con- 
venience of the witnesses of both parties; (4) the availability of a 
courtroom at the requested place of trial; (5) the availability of al- 
ternate means to obtain the evidence and testimony that may be 
presented outside of New York City; (6) the importance and rele- 
vance of the port of importation; (7) the cost to the parties and the 
court; and (8) the importance of the action to the parties, as well as 
the public interest. See Simod, 10 CIT at 470, 641 F. Supp. at 820. 

The court has long recognized the practice and tradition in cus- 
toms jurisprudence of providing ‘‘an accessible forum to a party liti- 
gant who finds it burdensome and impractical to try his action at a 
place other than the port of importation.” Shannon Luminous at 
323, 349 F. Supp. at 1006. Shannon Luminous also teaches that it 
may be an abuse of discretion “to accede to the request of the plain- 
tiff as to the venue of * * * [an] action in the absence of any infor- 
mation or reasons having been stated * * *.” Ibid. 

In its request, plaintiff alleges that: (1) Chicago is the appropriate 
venue for the trial as it is the port of entry and is most convenient 
and economical for plaintiff's witnesses; and (2) it intends to call on- 
ly two witnesses whose examination will require one to two hours. 
Plaintiff further alleges that it has not completed discovery, but 
will do so prior to the requested trial date. 

In view of the procedural history of this action, the allegation per- 
taining to incomplete discovery has caused the chief judge to con- 
clude that plaintiffs request for trial is premature. More specifical- 
ly, the court granted plaintiff two extensions of time for a total of 
12 months to have this action remain on the Joined Issue Calendar 
until August 31, 1989. The granting of these extensions was pre- 
mised on plaintiffs express representations that it needed addition- 
al time to engage in discovery, and to provide the defendant with 
the necessary information to settle this action through a “Stipulat- 
ed Judgment on Agreed Statement of Facts” pursuant to USCIT R. 
58.1. See Consent Motion for Extension of Time to Remain on 
Joined Issue Calendar (Feb. 21, 1989). 

Because the requests for extensions of time were granted, plain- 
tiffs action was permitted to remain on the Joined Issue Calendar 
for a period of 18 months until August 31, 1989. On August 30, 
1989, one day prior to the expiration date of that Joined Issue Cal- 
endar and the dismissal of this action for lack of prosecution, plain- 
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tiff filed a request for trial to take place on or about May 1, 1990, 
nine months in the future. 

It is axiomatic that a request for trial is a representation that the 
action is in a posture that is ready for trial. This implies that issue 
is joined, that the parties have framed the issues, that discovery is 
complete or nearly complete, and that the parties are prepared to 
proceed with the disposition of the action on the merits. Indeed, 
these considerations can be said to be similar to the conditions pre- 
cedent for the filing of a “Statement of Readiness” found in the civil 
court practice of some states. See, e.g., D. Siegel, New York Practice 
§ 370 (1978 & Supp. 1987) (discussion of Certificate of Readiness for 
Trial under the Uniform Rules for New York State Trial Courts, 3 
West’s McKinney’s Forms § 7.2B (Supp. 1989)). 

While the filing of a request for trial is an accepted mechanism 
for removing an action from the Joined Issue Calendar, it must also 
advance the action toward its final disposition. The court recognizes 
that Rule 40(a) and its accompanying form, Form 6, require the re- 
questing party to make only certain allegations, all of which were 
made by the plaintiff, in support of its request for trial. Neverthe- 
less, these requirements must be read in conjunction with the provi- 
sions of USCIT R. 11 and the applicable standards of professional 
responsibility. 

Rule 11 provides, inter alia, that the signature of an attorney on 
a “pleading, motion, or other paper” constitutes a certification that 
it is “well grounded in fact” and “is not interposed for any improper 
purpose, such as * * * to cause unnecessary delay * * *.” In a partic- 
ular action, if the court were to conclude that a pleading, motion or 
other paper was signed in violation of Rule 11, the court might, in- 
deed, impose an appropriate sanction upon the party and the attor- 
ney, who signed it. See generally, G. Joseph, Sanctions: The Federal 
Law of Litigation Abuse § 13 (1989); W. Schwarzer, Sanctions Under 
The New Federal Rule 11—A Closer Look, 104 F.R.D. 181, 195-96 
(1985). See also Chevron, U.S.A., Inc. v. Hand, 763 F.2d 1184 (10th 
Cir. 1985) (sanction imposed for motion filed solely for the purpose 
of causing delay). Cf. Cleaver v. Elias, 852 F.2d 266 (7th Cir. 1988) 
(sanction imposed under Fed. R. App. P. 38 for premature filing of 
an appeal). 

Under the circumstances presented, there is a serious question 
whether plaintiff's request for trial was intended to advance this ac- 
tion to a decision on the merits. A close examination of the docket 
sheet in this action could cause the chief judge to believe that plain- 
tiffs request was designed to obtain a further extension of time, 
thereby obviating the precise terms of the chief judge’s order of Feb- 
ruary 22, 1989, and avoiding dismissal for lack of prosecution pursu- 
ant to Rule 86(b). It is significant to note that plaintiff has failed to 
allege any specific reasons or grounds which require nine additional 
months to prepare this action for trial. Clearly, the inclusion of this 
information in plaintiff's request would have assisted the chief 
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judge in considering plaintiff's reason and purpose, and the appro- 
priateness of its request. 

The timing of the filing of the request for trial is also a pertinent 
factor in determining whether to grant plaintiff's request. In this 
action, plaintiff filed its request nine months before the requested 
trial date. Prior to 1980, this court’s predecessor court, the Customs 
Court, maintained courtrooms in major port cities throughout the 
United States. At that time, scheduling a trial nine months in ad- 
vance at a port other than New York City posed few, if any, admin- 
istrative inconveniences. In the interests of fiscal responsibility and 
economy, the Court of International Trade, however, no longer 
maintains those courtrooms. At the suggestion of a subcommittee of 
the House Committee on Appropriations, this court relinquished 
these “outport” courtrooms. See Departments of State, Justice, and 
Commerce, the Judiciary, and Related Agencies Appropriations for 
1980: Hearings Before the Subcomm. on the Departments of State, 
Justice, and Commerce, the Judiciary, and Related Agencies Appro- 
priations, 96th Cong., 1st Sess. 57, 73-83 (Part 1 1979); Departments 
of State, Justice, and Commerce, the Judiciary, and Related Agen- 
cies Appropriations for 1981: Hearings Before the Subcomm. on the 
Departments of State, Justice, and Commerce, the Judiciary, and Re- 
lated Agencies Appropriations, 96th Cong., 2d Sess. 53, 62 (Part 1 
1980). 

Since that time, the Court of International Trade has relied upon 
the cooperation of the United States courts of appeals or district 
courts for courtrooms in order to conduct trials outside of New York 
City. While these courts have been most cooperative, because of 
their need to service their own dockets, these courts cannot be ex- 
pected to confirm the availability of a courtroom for this court’s use 
more than 90 days prior to the requested date. Hence, where a re- 
quest for trial is filed more than 90 days in advance of the request- 
ed trial date, the chief judge has been constrained, by administra- 
tive considerations, to defer acting on the request. The result has 
been that an action may have languished unassigned, and not sub- 
ject to any calendar management controls for an unspecified period 
of time. Cieariy, this practice has done violence to the responsibility 
of the chief judge to supervise the court’s docket so as to insure the 
prompt and efficient disposition of its cases. Therefore, based on 
more than a decade of experience, it is the opinion of the chief judge 
that a request for trial outside of New York City filed more than 
three months before the requested trial date does not serve the in- 
terests of economy, efficiency and justice. Accordingly, absent ex- 
traordinary circumstances, the request for trial must be denied. 

It may be well to add that this action is not an isolated incident, 
but rather, represents a growing tendency on the part of some coun- 
sel for plaintiffs in traditional customs litigation. This tendency 
seems to indicate that some attorneys may be using a premature re- 
quest for trial as a substitute for a motion for an extension of time. 
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Hence, it may be noted that there are presently pending before the 
chief judge four other actions, all unassigned, in which the plain- 
tiffs have filed requests for trial outside of New York City, some 6 
to 9 months before the requested trial date. In three of the actions, 
the requests were filed after the chief judge had granted plaintiff a 
final extension of time to remain on the Joined Issue Calendar, and 
just prior to the expiration date of that calendar and the dismissal 
of the action for lack of prosecution under Rule 86(b). 

Furthermore, this practice is not limited to requests for trial at 
an “outport”, i.e, at a city other than New York City. The chief 
judge notes that there are pending requests for trial in New York 
City in which the requests were filed 9 to 13 months prior to the re- 
quested date. In these actions as well, several of the requests for tri- 
al in New York City were filed after the chief judge had granted 
plaintiff a final extension of time to remain on the Joined Issue Cal- 
endar, and immediately prior to the expiration date of that calen- 
dar and the dismissal of the action for lack of prosecution under 
Rule 86(b). While the availability of courtroom space may not be a 
factor in these actions, the practice, nevertheless, also violates the 
underlying intent of the court’s orders and the spirit of the court’s 
Rules. 

To fulfill properly this important administrative responsibility, 
all future requests for trial will be carefully scrutinized by the chief 
judge to prevent and deter the practice evidenced in this action. 
Clearly, each request for trial will be decided on the procedural his- 
tory of the particular action. Considerations of public policy and 
sound judicial administration, however, will require that the chief 
judge deny a request for trial, outside of New York City, in those ac- 
tions in which the purpose may be to ignore and negate the intent 
of the Rules of this court, and the responsibility of the court to dis- 
pose of its cases in a timely and efficient manner. 


CONCLUSION 


It is the conclusion of the chief judge that the filing of plaintiff's 
request for trial in Chicago, Illinois nine months prior to the re- 
quested trial date is premature. Furthermore, the chief judge can- 
not conclude that the plaintiff has made the necessary showing that 
a trial in Chicago, Illinois would serve the interests of economy, effi- 
ciency and justice. 

According!y, it is hereby 

OrbERED that plaintiff's request to have this action tried in Chica- 
go, Illinois on or about May 1, 1990 is denied without prejudice; and 
it is further 

OrpDERED that to avoid the dismissal of this action by virtue of the 
denial of plaintiff's request for trial, this action is assigned to the 
Honorable Dominick L. DiCarlo for all purposes. Undoubtedly, in 
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the interests of sound judicial administration, the assigned judge, as 
soon as practicable, will convene the parties in a Rule 16 conference 
for the purpose of establishing a date for the trial of this action no 
later than 90 days from the date of this order. 
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